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CREAVIE COMMONS LICENSE

Creative Commonslicense

ThePrecur NDAand these dzNJ Ndekl&ad be qo
led and distributed at no chargsder theCreative Com
monsa ! (0 G NINonGomkeRcidlo dn | y lid2 NIl SR €
cense(see thelicense tex}). For purposes of that-|
cense, selective use of tlRECUTONtract clausegy
contract drafters and reviewelis individual cotracts
for specific parties

q is considereddoncommerciaQ T | YV R

1 does not requireattribution (although attribution

would certainly be appreciated)

All other rights are reserveancluding for @ample e-

production of clauses in documeassembly systems.

Feel free tocontactmeA ¥ & 2 dzQR € A1 Sy- G2 |
thing along these lines.

Downloading the contract

Download a freeform-fillable PDFcopyof the PREEUT
Nondisclosure Agreemeiatt www.precut.org
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PREFACE

Preface

The goal: To getto signature faster

You may well have had to endure the rituaheigotia-

ingk Y2YyRA&AO0Of 24dzNE | ANBSYSY
a business transaction. The lawyers erittillined?

drafts to each other; maybe a conference call ke

place. Who knows how much time passbefore the

NDA gets signed and tloempaniescan finally gebn

with their business

Any number of times, businestients have asked e & A a
0KSNSE a2YS ({AYR 2F aidl yRINR
The answer has almost always beenbotitR2 Sa y Qi
have to be that way. TherRecum b Sets out'down-
the-middIS ®@rms and conditions thagat leastto my

mind, representa reasonablebalancebetweenthe par-

( A iBtéréxts.

Two common use cases

In my experience, theato most-common reasosfor
parties to enter into a nondisclosure agreemeiné:
sothe partiescan explore, angerhapsnegotiate, a
business relationshipand becausedhe parties are sigr
Ing another contract thatloes nothave its own con{
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PREFACE

dentiality provisions.Both of hese use cases anmclud-
ed insection2.202(b)of the NDA

Customization : Quick, easy, inexpensive

It may be that thePRECUNDAQ @drovisions: NJSqfiife U
GKIFI0G €&2dz YSSR® LT érdeld Q4
money in legal fees andadditionallyspeed up the dt-
SNJ &A RS Qart liySsHrg fourNeky@ht@seate a
custom addendum to finish ouhe contract This could
Includeselectivelycopying and editing additionaklauses
from these/ dzNJ N&elX 4

Or it may be that the other side is doing the drafting for
your nondisclosure agesnent. Presumably, you and
your lawyer will have to review their draft. In that case:

1. Ask the other side to use tH&REcUNDAanNd, if they
wish, an addendum with other clauses fraheseCu-
NI ( RAeR &

2. Then, you and your lawyer can then use the clause
by-clause commentary ithese/ dzNJ Nd2ebidd &
help speed up your legal review of their dratft.
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PREFACE

Concerns and responses

dHow do | know thePRECUNDAISl y & 32 2 RK¢£

Show thePRECUNDA andthese/ dzNJ Ndebtdydur

fF 68 SNJ o0l &adarldwyeByowre)tizhiNls Vv 2 (i
sKSQf f | LILINS OA I (i Shecarkssve clidnts S |
by using théPREcuTonNtract form

(My biographical informatiorat the end ofthis doau-
ment might alsogive you some comfort that | know what
L (xafking about sort of)

a like to lead off with a really tough first draft,
sol canhorsetradeto getmoreO2 Yy OS A a4 A 2y & © €

Some negotiators subscribetoth€ € 2 N2 G KIF G A {
best to start wih a tough contract draft Doing sajives

you a batch of potential concessions that you can use for
horsetrading with the other side. That way, the theory
goes,intheend®x dzQt f 3IS0G Y2NB 2F 4K
the other side.Certainly there are transaicins in which

It makes at least some sense to tthis. Andof course

A Uavaysgratifying toLJt | @ a0 KS &tdNdlin 2 F ¢
legalconcessionfrom the other side
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PREFACE

ButR 2 yu@érestimate the pric& 2 dzQ fof thesdl &
putative benefits in businessstaff time; legal expense
(whichincludes irhouse counsel, togandopportunity

cosE SalLISOAlffée a GKS wWakKz2i
end of the fiscal quarter2 KSy & 2 dzZQNB rot-I £ 1 A
tine transactionsit seldom makes sense to p#yat price

In every singlease

l VR GKSNBQa [iyd le&d®MditloL2killed S NI/
form, the other side mightlemand that you revisthe

clauses that benefit youurning those clauses around to

favor theminstead®

WS Q @ Sthedigpér handt £ S Qa
justinsistonusingour W1 A ® 2 BiINKRI O €

First off, whenever you serahy contract draft to the
other side, their lawyers will have to review it to see If it
contains any unpleasant surprisdhat will take time,
which will delay getting the contract to signature. (And

"I SNBQ®2ININBISIEF YL SY | Ot ASyi
IRARY QO RNI FiX O2yilIAySR 'y SEC
in effect,All litigation must be in our home court.he other
AARSQ&a YINJdzLd 2F GKS NQ#gvanmd Of

all litigation to be inour home courtFortunately, the other side

went along with my suggestion that we simply drop the clause
altogether, leaving the contract silent on that issue.
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PREFACE

e2dz YAIKG y2a tA1S GKS 20KS
about which more later.)

Second, een if youcancrama killer contract form down
0KS 20 KS NJ ddbingR@ i badkkréd® yioul
Theother side mighgrudginglygo along, but you could

be left with a wounded tiger as a business partner. If you
SOSNJ YSSRSR 42YSUKAY3 FTNRY
required by the contract, you might have a hard time
getting it.

On the other hand, startingut by offering the other side
a reasonable contract can be an important gesture that
promotes a healthy longerm relationship; se¢his blog
postingfor more on this subject

GL 0KS 20KSNJ aARS R2SayQid 1\
to askfor, A Un& &ur job to educate thentb €

Certainly one hates to give up the advantage of superior
knowledge. Buthe real danger o clueless contracer

viewer on the other sidés that s/hecould slow thing

R2¢gy>X 0SOlFdzaS akKS g2y Qi 1Y
And for all you know, the other side might bring in aa e

pert who will demand whatever changes are needed to

make the contract reasonable. You might as well save
SOSNE2YS (GKS GAYSKSEWNRQGNE dd
with,
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PREFACE

In any case,upposethe other side is indeed on unfammi
lar groundy . sHlld#@I}8 get them to sign off faster
f0KS RNJ Fi & gedai¥bidnndliNghdel? &4 A y 3

G Want my contracts to give me as
muchlegalprotection as | can geb €

Some draftes want their contractdo addresseverypo-
tential concerrthey can imagineBut think about how

long the deal will be held up because the parties have to
review, and probablynegotiate, all the resulting verb

age At some point you have to ask yourselfthis the

most productive usgou can make of the calendar

All in all, younightwell be better off (jusinga¥o I & St A Y
contract that addresse@ypicak O 2 y &n& (N335 a

matter of business riskaking the chancehat the parties

will be able to work out otheconcernaf and whenthey
actuallyarise?

°See generallg 2007 article about th@athclearemapproach
developed by irhouse counsel at a UK brewery. The approach
iInvolves using short letter agreements instead of long, cempl
cated contracts, and relying @ommercial motivations and the
general law to fill in any gaps that might be left.
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PREFACE

G¢CKS 20KSNJ aARS lftgléea Ayaa

usingtheirownO2 Y 1 NI OG0 F2 NX & ®¢

Even when the other side insists that they only use their
own contract forms, liere's still a good chance they can
be convinced to use a reasonalliglanced form that

fairly addresses the needs of both parties. To read a blog
posting with realworld examplessee here

Comments and suggestions are welcome

Please emaiine nonconfidentiakomments, suggestions,
etc. at dc ahtt toedt dahtt cahn.

Now for some necessary legalesel reserve the right

In mysolediscretion,to useany feedbaclor other mae-
rialsyou send men updatesnew contract forms, books
e-books, etc. with no obligation to you Unless you tell
me otherwise, | will assne you havehe right to authao-
Ize me touse whatever you send me.Yoursending me
feedback etc., will not in itself create an attornegftient
relationship between us. | willtryS~ 6 dziguaf@hteé Q (i
to attribute anysuggestiorthat | useto the person(s)
who submitted it unless a given submitter tells me s/he
wants to remain anonymous

LQ@S aLiSt t S Rhatwdziito ti 1 RokpafBolt 3 a
that crawl the Web looking for email targets.
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PREFACE

Color coding

LQZS 3 Nprazki$h®f theé RScuNDAINto the
following categories, based pretty much on experience
(my own) not onany systematicesearch:

| £ 1 dza S a AY EINBSy | NB 6 KI
and conditions for a contract of this kind.

Clauses in gray can be mixaad-matched as a reas@aa
ble compromisebé 6 SSy (G KS LJ NIAS
the clauses might be the subjeat horsetrading le-
tween the parties.)

One side oanother might objecto clauses in yellow
typicallyfor reasons explained in the commentary.

Clauses in red are very likely to be controversial, bec:
they could easily cause problems for one sidamather.
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CAUTIONS & DISCLARSE

Cautions & disclaimers

Ask your lawyer ithe PRECUNDAIs right for you:
Sometimes an ofthe-rack suit might need adgtment
by a tailor likewise,in any given situatiothe PRECUT
NDAmight benefit from tweaking by an attorney.

Use at your own risk:The PRECUNDAandthese Cua-

02NDA& p@VIdSd3AS ISNBBTH ALL FAULTS, WITTH

NO WARRANTIES, REPRESENTATIONS, OR IMPLIE
OF QUALITY.

~

D TEI

52y Q0 NBfte 2y GKSasS Yl GSNRI

adviceabout your specific situsn.

No attorney-client relationship: Initself, your useof the
PRECUNDAOri KS&aS / dzZNb g g R a Sh 2
attorney-client relationshipvith me oranyoneelse

réﬁ

/1 w! ¢ hwQ¢{PREQUT BIA10-09-03 Www.precut.org PAGHS3


http://www.precut.org/

GENERADEFINITIONS

1. Definitions & usages

The terms below have the stated meaning3ther def
nitions may be set forth "in line" in thelauses in which
they appearAll references to sections, articles, exhibits,
schedules, addenda, and appendixes refethtmse of

this Agreement unless clearly indicated otherwise.

COMMENT: There atwo-and-a-half schools of thought
about defined terms:

1. Put all defined terms in a Definitions section;

2. Define each term as it is first used (perhaps including
analphabetical index at the end);

2.5 A combination of 1 and 2.

LQJS | R2 LI SFRor the BREdLEND AR thése
Notes
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GENERADEFINITIONS

1.1 General definitions

1.101 And/or

AndlorYSI ya GKS Ay Of dzaAgdS 2N
expecttomeetS I OK ¢ dzS&A Rl & | yhRaks2 NJ 2
that they expect to meet Tuesday, Wednesday, or both.

COMMENT: Some critics rail against the usndfor as

a crutch for the lazyAccording to one judge no slave
tobrevityt 6 G KS RNJ FGSN) O2dzZAf R SEL
I aA.B, @ and D tagher, or any combination together,

or any one of them alon@%! Y adz2NBX . 2 dzNJ

LQY dzadzZ-ttée | adgaAaoq] todner 2 NJ
In the camp of those o insist thatand/or isa perfectly
serviceableshorthand Language was made foran, not

man for languageé.

4 Carky Foundry, Inc. v. CBIZ BVKT, NoG52C\08-9791],

slipop. at 8 (Minn. Ct. App., Aps, 2010) (affirming summary
judgment dismissing malpractice claim on grdaof prior

release) (unpublished) (italics added); see also, e.g., materials

cited in theWikipediaentryF 2 NJ 0 KS G SNXY dal YRk 2

> Ken Adams rightlwarnson his contracdrafting blog, as does

UT Law School legaftriting professorWayne Scheism a com
ment there, againstisingand/orinconteE 1 & & K SONK A (1 Q;
stantively wrong.
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GENERADEFINITIONS

1.102 Business discretion

IF: This Agreement commits a decision, determination, or

action to a person'susiness discretigd HEN: That dec
sion, determination, or action may be taken in theape
son's sole and unfettered discretionjtiva mind solely

to the person's ownwishesand not those of any other
person, and without reference to any putative standard
of reasonableness, good faith, or fair dealing.

PURPOSEThis sectiormffersa lessharsh substitute for
the traditional phras "sole and unfettered discretioh
(It says more or less the same thing, but in a way that
shouldbe less disconcertintp the other side.) Thisdef-
Inition isalsointended todeter attacks in litigation by
'creative’ lawyers, claiming that the otheids had some
sort ofimpliedduty to exercise its discretion in a patriic
lar way.

CONTENTIOUShe definitionitselfd K 2 dzf R yiQ
tentious. Butnegotiators might disagree about whether a
party should be allowed to exercigs unfettered disce-
tion in a particular situation.

NOTE: A party exercisihgsiness discretiooan do pré

ty much anything it wants in that exercise, as long as it's
legal, of course. This contrasts with the abo$e
discretion standard that restricts what loweourt judy-

es can do when they have discretion.
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GENERADEFINITIONS

1.103 Examples

Examplegand terms such a®r example) anan-

cludeand similar terms (e.gincluding, whether or not
capitalized, are used in this Agreement for purposes$ of i
lustration, not of limitation, unless anoth@neaning is
clear from the context.

PURPOSEhis section eliminates the need to repeatedly
write (and read), for example, "by way of example but
not of limitation."

CONTENTIOUSThis type otlauseis not uncommon in
O2YUNF OGaT AlQésiaBvbsghaded. f f & dz
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GENERADEFINITIONS

1.104 For the avoidance of doubt

For the avoidance of doublt-: The parties omit from this

l AINBSYSYd | F2N)¥ OfldzaS 02y
I 92 ARl YOS 22ND aRA2YdROE (FENJ LIK NI & S 3
(i & &HEN: Thaimissiondoes not in itelf signify that

the parties agreed to a proposition contrary to the ¢mi

ted form clause.

BACKGROUNQ) Suppose thatin a nondisclosure
agreement(NDA)negotiation the disclosing partyre-
guesteda clause statinghat onlyits confidentialinfor-
mationwasprotected by theNDA

(2) But suppose also that the receiving party refused to
agree to that clause, whereupon the disclosing party
dropped its request.

(3) The receiving party might later try to argue that this
negotiation historyt the disclosing party proposing a
provision, but the receiving party rejecting theopr

posalt meant that the parties hagnplicitly agreed to

the contrary, that is to say, that they had agreed that the
NEOSAGAY3 LI NIeéQa, ndpsttRatdR Sy
the disclosing partywvas protected by the NDA

(4) This kind of problem could ariseaifcontractform
containedsuchk G F2RARKFOBLP2F R2dzo i
but then the parties omitted that provision from theica

tual contract Conceivably, a pgrmight later try to a-
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GENERADEFINITIONS

gue that,by omitting that provision, the partidsadim-
plicitly agreed tahe opposite of thgrovision.

PURPOSE: This provision is intended to forestall a party
from making an argument along the lines summarized
above.

COMMENT Computer programmers will appreciate the
LINE @ Aréchr@wiuSeshot circularuse) of the term
GF2N) 0KS | g2is@ff yOS 2F R2dz0 (i

1.105 Include, etct seeExamples.
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GENERADEFINITIONS

1.106 Otherwise agreed

(a) Otherwise ageedand its variations, for example,
agreed otherwisgwhether or not capitalized, require
awriting.

(b) ExceptionThe parties may agree in writing that, for
a particular matter or a particular class of matters, their
agreement otherwise need not be in writing.

(c) Any decision whether or not to agree otherwise is
within the business discretioof the relevant peson un-
less expressly stated otherwise in this Agreement.

COMMENT: The exception allows the partieadcee (in
writing) that they may latevary specific terms by oral

agreement without needing to sign a writing to that-e
fect.
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GENERADEFINITIONS

1.107 Reasonable efforts

(a) Reasonable effortswhether or not capitalized, refers
to one or more reasonable actions reasonably calculated
to achieve the stated objective.

(b) Any assessmertdf reasonable effortshall give due
regard tothe informationreasonablyavailable at theel-
evanttime about, for example(i) the likelihood of sa-
cess of specific action(s); (e likely cost of other a-
tions; (ii)the parties' other interests, (ivhe safety of
iIndividuals and property, and (the public interest.

(c) For the avoidase of doubtreasonable effortsloes
not necessarily require takirgyery conceivableeasm-
ableaction.

PURPOSH:his section attempts to give some predict
oAfAGE (2 GKS USNXY GNBlFazyl

CONTENTIOUSThis definition is my own coinage.
Whether a given drafter or reviewer wiant to use it
will likely depend on thepecificcontext in which thele-
finedterm s to beis used.

COMMENT: Chapter 7 of Ken AdamsManual of Style
for Contract Drafting2d Ed., contains useful research.
See also aelpful2007Jones Daynemoby Shawn C.
Helms, David Harding, and John R. Phillips at
http://bit.ly/4AnoETJ
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GENERADEFINITIONS

1.108 Seasonably

An action is takeseasonablywhether or not the word

IS capitalized) if the action is taken at or within the time
agreda or, if no time is agreed, at or within a reasonable
time.

COMMENT: This definition is reproduced verbatim from
UCCS§ 1-205.
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GENERADEFINITIONS

1.109 Specified

Specified whether or not capitalizednears as specified
In the applicablesectionor in the Agreementinless oh-
erwise cleafrom the context

1.110 Statedc seespecified
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GENERADEFINITIONS

1.111 Termrefers to the [ONEYEAR] period following
the effective date of this Agreement

For the avoidance of doubt, the term of thAgreement
may be renewed or extended by written agreement.

COMMENT Many agreements use the concept of the

term of the AgreementIn my view such usage is nét a

g ea | LIWINRPLINAIFGSE T2NJ NBI a2
for a nondisclosure agreement, tiherm is a useful way

to distinguish between information that was initiallyseli

closed during theerm (and therefore is protected by the
b5!0 YR AYTF2NXIOGAZ2Y GKFO ¢
protected) as in sectio2.102(a)
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CORPORA-HRELATEDEFINITIONS

1.2 Corporaterelated definitions

1.201 Affiliate

Affiliate statusexists (iwhen one individual oorgania-
tion is in acontrol relationshipvith another, and (ii))n
any other circumstance expressly stated by this Agre
ment.

PURPOSEometimes when a compangegotiates a

contract, it wants the benefitgor obligationsf the can-

tract to extend also tmther companies with which the

first company considers itsdlbr the other side}o be

ceffiliateR @ € CKAAd RSTAYAGKkGY Lzl
cept of affiliation.

CONTENTIOUSThisdefinitionis very cormon and
seldom objected to. It's based on definitions used in a
number of SEC regulations (see the commentary in the
definition of controlbelow).

NOTE:Think about what would happeahone of the

2 (1 KS NJ & ihgRos fitdre aflillatesiuined out to be

one of your competitors, or some other personargan-
ization® 2 dzZQR 2dzald | a az22y vy2i R

NOTE:It might bewell to specify elsewherein the

Agreement justwhat would happens in case of loss of

affiliate status. For example, suppodeat (1) that a

software Icensek ANB SYSy d LISN)X Aai-i SR |
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CORPORA-HRELATEDEFINITIONS

filiate to use the software, and (2hat a particularaffili-
ate were later to lose its status as such because cofra
porate divestiture. It could be disruptive if tiadfiliate
were required immediately to stop using the licensed
software.

1.202 Affiliate T the following are alsaaffiliate
relationships: [N/A]

For purposes of this Agreement, tepecified persons
are affiliatesof each other regardless whethdndy have
a control relationship

PURPOSH:hisclausecan be useful inhe situation in

GKAOKEZ tS0Qa aleéesx /2Yhd ye

(0 dzNB = | Yy Re aré@ntahrgladanship with the
joint venture, but it still wants the joint venture to have
affiliate benefits under the agreement.
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1.203 Control, control relationship

(a) For purposes of determiningffiliate status,control of
anorganization(whether or notthe term iscapitalized

refers tothe direct or indirectpossession of (Joting

control of securitie®f the organizatiorcarryingat least

50% ofthe aggregataight tovote fori KS 2 NBI YAl |
board of directors or comparable governing body, or

(1) the right to selector to prevent the selectionof a

majority of the members afuch board or other body

(b) A control relationshigexists between two persons
(where apersonis an individual or an organization) when
one such persowontrols is controlled by, or is under
common control wth, the otherperson either directly or
Indirectly via one or more intermediaries.

PURPOSESee the discussion in the definition of
Affiliate.

CONTENTIOUSThe 50% language is common, ates

definition ofcontrol, which has roots in the definition of
affiliate in U.S. securities laws suchFRasle501(b)of SEC
RegulatiorD, 17CFR 230.501(b).

NOTE:Some parties mawant the percentageio beless
than 50%because theyave subsidiaries in which they
R2Yy Qi 2 ¢ ystogkk Cofsidefinz®dtusing se-
tion 1.202to specifythat particularorganiatiors are to
be deemedaffiliates even without acontrol relationship
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1.204 Control via management power

Controlof an organization,dr purposes of determining
affiliate status, also includethe power to direct or cause
the direction of the management amublicies of the o
ganizationpy contract or otherwise.

PURPOSE: 2 YS O2y UNI OGAYy 3 ikJ NI A €
FGSaéeé 02 AyOf dZREKAFYVedzREE4A a
trold ¢ ¢ KS f lcladdgsimadeledom texii K A &
found in the U.S. securities laws (fotaenple, in

Rulel-02(g)of SEC RegulatioRS.

COMMENTC2 NJ NB3dzf | 02 NE LJzN1J2as$s
may be all well and good. But if this kind of definition of
GO2Y NPT £¢dz2oSSRNIBA Vi 21 6B2 VY i NI O >
Imagine how, in later litigation, the parties might have to
engage in extensive and expensive discovery about

who has what management power

In many circumstances, it may be enough to state that
certain specified2 YL} YAS& 6Aff 0S RS
regardless of any lack ofcantrol relationshipseesec-

tion 1.202for language to that effect.

C2NJ Iy SEFYLXS 2F &dzOK nd adzOK
(i NJri this case, of a vessel destroyed by fisepe Offshore

Drilling Co. v. Gulf Copper & Mfg. Coo. 0840885(5th Cir.

Apr.20, 2010) (affirming summary judgment in relevant part).
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INDEMNIT-RELATEDEFINITIONS

1.3 Indemnity-related definitions

1.301 Indemnify

(a) IF:A provision of this Agreement obligates a party to
iIndemnifyanother individual or organization agairest
third-party claim or otheeventbut is not specific as to
the types of harm to be indemnifiedfHENThe oblig&

ed party will indemnify the indivigal or organization
against all claims, lialbes, losses, damages, obligations,
penalties, actions, judgments, execution, Costs, expenses,
and disbursements, of any kind or nature, arising out of
the specified event(s) Expensefor this purposen-
cludes, for example, reasonable attorneys' fees, expert
witness fees, and other expenses of litigation or agbitr
tion.

(b) Unless otherwise agreed, an obligation to indemnify
against a claim includes the obligation to provideea d
fense against the claim, whieer or not the defense obl
gation is separately stated.

PURPOSEhis section eliminates the need to repeatedly
write (and read), the laundry list of things to be dedien
ed- and indemnified against.

CONTENTIOUS®Many indemnityclauses include lan-
dry lists of this nature.
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NOTE: This definitioexpresslyrequires the indemnifying
party todefendagainst claims. Some courts have held
that this obligation is implicitly part of an indemnity ebl
gation; this language makes the obligation explicit.

NOTETKA & RSTFAYAUGAZ2Y R2Sm bh¢
f Saaé¢ OfldzaST Ay H6KAOK GKS
not only (i)agrees to reimburse the Protected Party for
whatever damage it might incur itself, but also giNes

the Protected Party a geiut-of-jail-free card, that is, the
iIndemnifying party agrees to be responsible for all of the
damage in question even if the Protected Party bears
some responsibility for it.

COMMENT: For a very understandable introduction to
indemnities, se€¢ KS al yIF 3SNQ& DdzA RS
Indemnity Clausedy attorney Frank Adorantia

Google Books preview is latttp://bit.ly/Indemnity .
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1.302 Protected Party Protected Person

(a) Protected Partyunless otherwise specified, refers to:
(1) in connection with a thireparty claim, a signatory pa
ty that is entitled to indemnity and/or defense by amet
er signatory party; (iin connection with aiitation of
remedies or other liability, the signatory party whose li
bility is so limited.

(b) Protected Persorefers to (i)a Protected Partytself
and (ii)the Protected Party's eployees, officers, die
tors, shareholders, generand limited patners, man-
bers, and managers.

COMMENTThis definition helpseduce the verbosity of
Indemnity provisions.
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2. Confidential information

COMMENTfFor an excellent overview of confidential
iInformation provisionssee the articlé'What is m-
portant in a confidentiality agreement or naisclosure
agreement (NDA)7y Yoichiro (YokunY) Takya pat-
ner atthe Wilson Sonsiriaw firm.

2.1 Confidentiality definitions & requirements
2.101 Disclosing Partyefers to [EACHPARTY]

(a) Receiving Partgefers to any party to this Agreement
that, pursuant to this Agreement, accesses Confidential
Information ownel or maintained by a Disclosing Party.
(b) For the avoidance of doubt, only Confidential ifo
mation owned or maintained by a Disclosing Party ¢ pr
tected by this Agreement.

WHO WANTS THIS, AND WiB¥th disclosingand re-
ceiving partiehave a keen inteest in definingwvhich
LI NI & Q& infoNdatlait vilbd fsofefed:

1 ADisclosing Partwill often want the confidentiality
obligations to apply only to the other party, so that if the
Receiving Partglappens to disclose its own confidential
iInformation, theDisclosing Partwill not have any ol
gation of confidence.
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CONFIDENTIALIDEFINITIONS REQUIREMENTS

9 Receiving parties, howevarften objectto a oneway
agreement andpush fora two-way agreement.

HYPOTHETICAL NEGOTIATION EXAM®EOSse that
Parties A and B sign a dmlentiality agreement that -
tects the information of Party A only. They do & b
causeonly PartyA will be disclosing its confidential-i
formationt or so they think

X |t's entirelypossible however, that at dater date, the
parties will decide that they also need to protectrPa
ty B's conidential information.

X |n that case Party A, the originaisclosing Party

might find itself in the embarrassing position of asking to
negotiate a new agreement: In the angl negotiation,

it played hardball by demanding that PaByagree to
tough confidentiality obligationsBut then, when it

looks like the roles will be reversed, it doesn't want to
have to live with those obligations itself aRkaceiving
Party.

x |f the parties have tanegotiate a new agreement,

the business people are likely to ask pointed questions
F62dzi ¢6Keé& GKS FF3aINBSYSyd 0O2ud
NAIKGE AY GKS FANROG LI I OSo

So as a general rule, it's often a good idea to insist that
any confidentialityprovisions be tweway in their effect
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from the start, protecting the confidential information of
both parties.

POSSIBLE ARGUMERODR AND AGAINST A TWAY
AGREEMENT

x Receivingpartyargument "2 S R2y QU 1y 26
UKFG ¢S 62y Qi nosrSriormatontR A & Of
you. If that happens, we need for our information to be
treated as confidential, too. Besides, with a tway
agreement, it should take us less time to work out @ m
tually-agreeable set of terms and conditions. Each of us

will have tolive with the same rights and restrictions that

It asks the other side to accept. That should make both of

us more inclined to be reasonable in the negotiations."

X Disclosingparty argument "We want it clear that o-

ly our information will be treated asonfidential. If you
KFLILISY (2 RAaOt2aS &2dzNJ Ay T
ySOSaalNAfte 3I2Ay3I G2 dzaS Al
want to be contractually obligated to treat your imfo

mation as confidentiat 0 KI 1 Qa 2y S Y2NBE 2
GSOR KIS0 2 yRI WISTIR2Y Qi 61 Y
that."

COMMENTEven in a tweway provision, a good drafter

can slant thdanguage in favor of the role he (or she)
thinks his client will be playing.
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2.102 Confidential Informationdefinition

(@) &Confidential Informatioarefers to information that:

(i) Is shown to have been the subject of reasonalfte e
forts by the Disclosing Party to preserve the information
In confidencef(ii) is shown to have been initiallysdi
closed or otherwise made available to the Receiving Pa
ty by,or on behalf of, the Disclosing Party ¢xiring the
term of this Agreement, and (y) compliance witrany
marking requirement imposed by this Agreement; and
(iDA&d y20 akKz2gy (2 0S GAXKAY
clusions from Confidentidnformationstatus.

(b) Forthe avoidance of doubt, all confidentiality olaig
tions of this Agreement apply t@ny copies, notes, so+
maries, etc.made by the Receiving Pattythe extent
they contain Confidential Information.

COMMENT: Thaefinition of Confidential Information
more or less tracks definitions typically found in state
trade-secret statutes and case law.

COMMENT:Insubparagraph @~ G KS RST®H-A YA
FARSYUALFET LYF2N¥YIFOGA2YE |2
the usual way Under subclause (i), tHgisclosing Party

must show that it made Reasonable Efforts to preserve

the information in confidence. Assuming the Disclosing
Party succeeds in doing so, then undalclause(ii) it is
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up to theRecelving Partip show that tle information is
nevertheless within an exclusion.

COMMENT Some lawyers for disclosing parties like to
Include long laundry lists of specific examples of eonf
dential information; this can be done usisgctian 2.103

NOTE:The definition of Confidential Information is not
as strict as that of "trade secret" under typical state laws
To beatrade secret generally speaking, the information
mustgive someone who knows it an economivad
tageover someone who doesn't.

COMMENT: Subclause (a)(iii)(x) denies confidentiality
status to information that was not initially disclosedreu
Ing theterm of the Agreement. Receiving parties often
want languag like this to avoid being surprised by claims
of confidentiality longer after they thought their business
with the disclosing party was over.

NOTE:Disclosing parties often want the avoidanck
doubt language isubparagraplfb) to drive home the
point that the Receiving Party must treat its notes, etc.,
as confidential informatiom and that those documents
must be returnedo the Disclosing Partyr destroyed if
sorequired bysection2.301
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2.103 lllustrative examplesof Confidential Information:
INONE DEEMED NECESSARY]

Confidential Informatiomcludes, for examplany std-
ed categories of informationwhich areprovided for
purposes of illustration and not of limitation. The status
of particularitems ofinformation is subject to the other
requirements of this Agreement for information to be
classified as Confidential Information.

WHO WANTS THIS, AND WBYR & Of 2 & A ywa LJ N.
yers, out of an abundance of caution, sometimes want

this language sas to be sure thatheirOf A Sy i &#-Q O2
tial information is covered by the basic definition.

CONTENTIOUS®Ynlikely.This type of definition is not
uncommon in confidentiality provisions.

COMMENTPersonally, I'm skeptical thatcludingthis
kind o laundry list ottypes ofconfidential information is
likely to makes any significargalworld difference.
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2.104 Exclusiondgrom confidentiality status

(a) The termConfidential Informatiordoes not include
Information that is shown to have been, at tmelevant
time: () published or otherwise generally known by-re
evant segments of the public; ar)known by theRecev-
Ing Partybefore obtaining access tounder this Agre-
ment; or (ii) provided to theReceiving Partlgy a third
party not under an obligation of confidence benefiting
the Disclosing Partyor (v) indeperdently developed by
the Receiving Partwithout use of theDisclosing Party
Confidential Informationor (v) disclosed to a third party,
by theDisdosing Partyor with its authorization, without
confidentiality obligations comparable to those of this
Agreement.

(b) For the avoidance of doubt, a specific selection or
combination of information will NOT be exdrd from
Confidentialinformation statws solely by virtue of the

fact that some or all of its component parts are the

selves so excluded, UNLESS the selection or combination
itself, along with its economic value and principles pf o
eration, are themselves within such an exclusion.

WHO WANTS THIAND WHYReceiving partiealmost
always want languagiée that of subparagrapfa)to

nail down some specific ways by which they can try to
disprove confidentialty.
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CONTENTIOUSEXxclusions from confidentiality aré a
most universally seen in confidentiality provisions. They
favor theReceiving Partfpy making explicit what the

law usually provides anyway), but they're almost always
regarded as acceptable by disclosing parties.

COMMENT Concerningubparagraplfa)(iv), a receiving

party is likely to havatoughtime convincing a judge or

jury that it independently developed the informatiam-

lessit can corroboratats oral testimonywith lab note-

books or otheevidenceL Q@S 2 0 &hardBR  F A N
judges and juriesansometimesrefuse to believeoral
testimonyabout independent developmenespecially if

the putativelyindependent developers had access to
confidential information’

COMMENT: Some disclosimarty negotiatos might try
to object tosubparagraph{a)(v), which excludes infoe

" was cecounsel for the defendant at the trial @eleritas

¢ SOKy 2t 23ASasx [ (RMOFBd1IIvMEFSD. ¢ St
Cir. 1998), in which the appeals court affirmed judgment on a

jury verdict that Rockwell had breached an NDA by using-tec
nology disclosed to it by Celeritashe ajpeals courtbbserved
GKIFIGd aoaAIYyATAOIYyGtes w2016St
own X technology[sic], but instead assigned the same eng
neerswho had learned of Celeritas's technology under the NDA

to work on theX development projet ¢ S Y hdddd)a A &
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mation discloseavithout restrictionto third parties but
(i K | ptet®/amuch the way the law works.

Concerningubparagrapl{b): In litigation, receiving pa
ties sometimes try to argue that {ndividual bits and
pieces of confidential information are publicly known,
and so therefore (iilhe combined bits and pieces gu
posedlycannot beconfidential. The law is otherwisg
but even sq disclosing parties sometimask forlan-

®In April 2010, Lockheed Martin won a $37 million verdict
against a competitor for misappropriation of trade secrebut
then the judge ordered a new trial because, he foundkkoc
heed Martin had withheld email evidence suggesting that the
companyhad disclosed the trade secrets in question to meo
petitor without restrictions. See R. Robin McDonald, Discovery
CILAfdzZNE {Ayla [20] KE30RXQ& PorT
http://goo.gl/MLST;, see also a blog postindgpaut the case by
Todd Sullivan atttp://goo.gl/PpEW

? See, e.glIntegrated Cash Mgmt. Servs., Inc. v. Digital T@ansa
tions, Inc.920F.A 171, 174 (2d Cir. 1990) ("[#%hde secret

can exist in a combination of chataadstics and components,
each of which, by itself, is in the public domain, but the unified
process, design and operation of which, in uniqgue combination,
affords a competitive advantage and is a protectible segret"
guoted inWaterville Investment, Ina.. Homeland Security
Network, Inc.No. 08C\V3433(E.D.N.Y. JWi, 2010) (granting
summary judgment dismissing tragecret claimjinternal
guotation marks and citatioomitted).
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CONFIDENTIALIDEFINITIONS REQUIRMENTS

guage like thisn their agreementgo give them sm-
mary-judgment ammunition.Experienced receiving
party lawyersare usually OK with this kind of language

ALERT Some badhdrafted confidentialityexclusion
clauses categorically exclude information sought under
subpoera, a search warrant, etc. Under susthuses, a-
guably even the mere isance of a subpoena, etc., for
confidential informatiorwould completely strip then-
formationof its confidentiality status. This would norm
ally be abig mistake, because it migleprive theDis-
closing Partyf the benefit of any confidentiality prote
tions in the subpoena itself or in a protective ordere
tered by the court. The better approach is to provide
that the Receiving Partgnay disclose confidential info
mation pursuanto a subpoena, etc., as long as it meets
certainconditions, as irsection2.205
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2.105 Proof of an exclusion requirespecificevidence.

Proof of an exclusion from confidentiality requires
(i) documentaryevidenceand/or (ii) reasonably
corroborated oral evidence.

WHO WANTTHIS, AND WHYisclosing partiegant to
raise the bar for the Receiving Party in court.

CONTENTIOUSZ KS G R2O0dzYSyidl NBE SOgA
IS not uncommonly seen in fornpgoposed by disclosing
parties but receiving parties sometimes object to it.

COMMENT: Thé& NXB | & 2ofdbardted oral eV

R Sy Guisgdlagaepresents a compromise positiorit
borrows from the paterdaw requirement that an inve-
tor who claims to have invented his invention earlier
than the filing date of his patent applicationust pio-

vide evidence to corroborate that claim. "This rutk a
dresses the concern that a party claiming inventorship
might be tempted to describe his actions in an unjustif
ably selfserving manner in order to obtain a patent or to
maintain an existing ggent." Sandt Technology, Ltd. v.
Resco Metal & Plastics Cqrp64F.3d 1344No. 061449
(Fed. Cir. 2001) (affirming relevant part of summary
2dzRAYSYIHT & F YIFGGSNI 2aF €1
ciently corroborated his prior invention) (citation and |
ternal quotation marks omitted).
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COMMENTNormally the burden of proof in a civilsa

IS by a preponderance of the evidence. This is sometimes
explained as meaning that the party asserting a fact must
show that the asserted fact is more likely than not to be
true. And judges and juries are allowed to take inte a
count oral testimony, nbjust documentary evidence.

Disclosingparty argument to the Receiving Partg L T

& 2 dzQNXB clEimd thaf you su@posedly knesur can-
fidential information even before we gave it to you,
82dzQNB 3F2Ay3 (2 KI @S (G2 R?2
witnessto say so. Everyone knows that witness testim

ny is trickygc memories can mutate, and employees can

be inclined to shade their testimony so that it comes out
0KS ¢l & UKSANI 62aa ol yiaove
Receivingparty argument to the Disclosing Partg 2 K €

should we have greater burden of proof than we would
V2NXNI ffeKe

[HISTORY: Edite01008-15to add explanation andic
tation of Sandt Technologl.
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2.106 Presumption of confidentialityapplies[TO
INFORIATIONMARKED AS SUCH

This presumption (i rebuttable, and (ii@pplies only to

0KS 5Aa0f2aAy3 tI NIéQa vodzNR
iIdence, without shifting the ultimate burden of proof,

that is, the risk of nowpersuasion.

WHO WANTS THIS, AND WIB¥sZlosing parties often
want a presumption of confidentialitio reverse the
usual burden of proof in a lawsuif his language repr
sents a compromise.

CONTENTIOUSA pure, burdershiftingpresumption
about DisclosindParty information might well be objéc
ed to by receiving parties. Receiving parties often go
alongwith the presumption if it applies only to suitably
marked information as here

BACKGROUND: Normally the burden of proof would be
on the Disclosing Party to show that its infoation was
confidential. (The Disclosing Party would usually prove
this by offering evidence that it hadadereasonable &
forts to keepthe information confidentia).

A burdenshifting presumptionof confidentialitymight
technicallyreverse that burden of proof. It couldake
the Receiving Partyear the risk of failing tprove that
the information came withiran exclusion from confien-
tiality status.
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(As a practical mattethough,the Receliving Party i®g
Ing to put on whatever evidence it can anyway to show
that the information was not confiddral.)

For a useful summary of evidentiary presurops, see
PaulR. RiceEmail, | presume: Authentication law needs
updating for the ecommerce ageLegaTimes, week of
Jan.22, 2001 accessed Oct.7, 2008.)
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2.107 Marking of Confidential Infomation [IS
REQURED]

(&) Any marking required by thsection2.107must n-
clude a reasonably prominent, visuatBadable notice
3adzOK | ax F2NJ SEIFYLX ST a4/ 2yF
WYyl YS8¢ 2NJ a{dzo2SOG (2 bs5! @

(b) Confidemial Information not marked in acrdance
with this sectior2.107is not subject to the confidential
ty obligations othis Agreement (but see alsoee

tion 2.108 concerning catclup marking).

WHO WANTS THIS, AND WHY? Receiving parties-very o
ten ask for language like this for two reasons:Sa)their
employees will know what information they have to ttea

as confidential; 2) to make it clear that unmarked mfo
mation is fair game for the Receiving Party to use st di
close as it pleases.

CONTENTIOUSReceiving parties often object if a
marking requirement is omitted. Disclosing parties often
agree tosuch a requirement, though, if catalp marking
language Is included.

COMMENT: A marking requirement usually does not put
much of an extra burden on the Disclosing Party, because
the Disclosing Party already has a practical motivation for
marking its proécted information:
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1 In court, a Disclosing Party, seeking to show thah#s |
formation is confidential, will usually totthe fact that it
marked itsinformation as indirect evidence of confide
tiality.

1 Conversely, courts can sometimes interpret a [Dscl
Ay3a tFNIeéeQa FlLFAfdzZNE G2 YIF NJ
RSYOS (KIFIG GKS b5A acohsklerthe 3 t
iInformation to be confidential.

Thus, a marking requirement really should not be that big
a deal for a Disclosing Party.

POSSIBLE ARGUMBNPRO AND CON:

f Receivingparty argumentth[ 221 X & 2 dzQNK 3
AAGAY I dzd AYF2NXIFOGA2Y raKFGQ
YFOGAZ2Y GKFEG AayQiod 2SS R2Yy Qi
to guess which is which, or what they can do with marti
ular information.Suppose you gave us information that
glLayQia YFENJSR Fad Fftftd hNJ
dzy YI NJ] SR AYF2NXIF A2y D 2 S
about whether someday you might sue us for using the
AYF2NNEFOGA2Y D 1 {422 6S-nt f &
GAYS GNIAYAYIQ NBYAYRAWA I
ligations. So if you consider information to be confide

tial, we need you to mark it as such before you give it to
dza® hGKSNBA&ASZT 6S R2yQb- gl Yy
ject to any confidentialitypbligations."

Q¢ QX

dz
K

2
K
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q Disclosingparty argumentth[ 2212 6S R2Yy Qf
ly mark all our internal information as confidential. We

R2y Qi glyid G2 KFE®S G2 aF 1S
making sure everything we give you is marked. This

would be especially trug we were to let you look at and

copy our internal files. So weeed you to treat anyn-

formation you get from us as confidential until you can

LINE @S A0GQa y20db
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2.108 Thecatchrup marking periods [10 BUSINESS
DAYS] after an initial unmarked disclosure.

IF:ParticularConficential Information isnitially disclosed
without the marking required by sectidh107, for ex-
amplein an unmarked writing ovia a denonstration,
oral presentation, or othermanner not coducive to
marking THENTheinformationin questionwill be
deemedto complywith section2.107if the Disclosing
Party(i) identifies the inform&on as confidential at the
time of or promptly after the initial disclosure, and

(i) within the statedcatchrup marking periodhereatfter,
causes a copyor written summary of the Confidentiah{
formation, marked agequired by sectior2.107, to be
provided to the Receiving Party.

WHO WANTS THIS, AND WHY@ldsiag parties want
language like this so that if, by some misfortune, the Di

Of 2aAy3 tI NIeé R2SayQid KI @S
02 YIFENJ] Fy AYLERZNIOFY(G LHK-SOS
GAFEZé OKS AYF2NXIGAZ2Y 62V Q
Agreenent.

CONTENTIOUSYariations on this language are seen in
many and even most confidentiality provisions. (The
length of the catckup marking period might be negotia
ed.)
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/ haad9be¢y 2 KNG aKz2dZ R 0KS 5
be for doing catckhup markingt after which the un-

marked information becomes fair game for the Receiving
Party to use without restriction?

The brightline approach:Some confidentiality prav

sions require catclup marking to be completed within a
stated timet typically five to terbusiness days, butfo

ten as much as 30 days. This is a brigi® approach

that favors the Receiving Party, because if the Disclosing
Party fails to mark it by the stated deadline, the mfo
YFOGA2Yy Qa O2YyFARSYUGAFf ABeé NB
sumesO2 Y FARSYUALFt AGe AayQd as
cable law, for example bgIPAAor the GammLeach

Bliley Act)

Brightline tests can be advantageous in business co
tracts. They make life easier on the people who actually
have to do the work, and they promote predictability,
which is prized in the business world.

But here a brightine approach has the potential to
RIFYIF3S GKS LI NOGASAQ o60dzaAySa
SEA&AGaLVP | YR AlGQa y2i Of SI N
will actually do for the Receiving Party.

t dzii @ 2dzNE St F Ay U KSyousshpaOt 2 &
and forget to mark particular information, the Receiving

t I NIé YAIKG Of LAY GKFG &2dxQ
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dzaS 2F GKS AYTF2NXI GAZ2Y P LI
Receiving Party would suffer any prejudice by belated
markingc the Receving Party asserts that the info
YFOGAZ2Y A& y2 t2y3ISNI O2yFARS
relationship is supposed to be a collaborative one, that
g2dz RYyQiG oS I I22R UGKAYy3IOD

The reasonablme approach:For collaborative rel-

tionships, another approacis to allow catclup marking

within a reasonable time. Sure, that can lead to unce
GFrAyde Foz2dzi gKFG al NBFazy
very uncertainty can usefully encourage the parties to try

to work things out, which in turn can help them preserve
their business relationship.

LY Ftyeé OFasSs Ay | 0O2ftfl 062NJ
thing for the Receiving Party to call up the Disclosimg Pa
tyandaskbl Sé> &2dz RARY QU ¥I N} !
dential; did you intend to do that, or did it justip

through the crack?' The Disclosing Party gets a chance

to protect its information, and the Receiving Party scores
L2Ayida FT2NIo6SAYy3a || ad22RE 0
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2.109 dearly-recognizableConfidential Information
need notbe marked as such.

If so specifiedanyinformationthat a reasonable person,
In the position of the Receiving Party, wogléarly re-
ognizable as Confidential Informatiomill be deemed
such even if not so marked.

WHO WANTS THIS, AND WI¥stlosing partiesould
like to dispense with anarking requiremenso that they

g2y Qi KI @S (2 06020KSNJ Y Ny AY
YFGA2Y a4 &4dzOK 0S@OSYy (K2dzAK
to do so anyway, as discussed in the commentary above).

CONTENTIOUSReceiving parties often object tonla

guage of this kind, in part because it puts an extra burden
on aReceiving Parfgda LISNE2Yy Yy St Z | yR A

language could easily create disputes about what is
"clearly recognizable" as confidential.

COMMENTL i Q& dzy RSNE U Yy RItiest S
don't want to lose their confidentiality rights if theyrfo
get to mark particular information as confidential. But a
catchrup markingclause of the kind included above,
should be enough to address that problem.
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2.110 Information of DisclosingParty affiliates
[CONSPICUOUSLY MARKED AS SUCH] can be
Confidential Information if otherwise eligible.

For the avoidance of doubt, any marking requirement of
this section is distindrom any marking requirementmn-
posed by any other section of this Agreement.

WHO WANTS THIS, AND WHDiSclosing parties soen
times want to be able to give the Receiving Party not just
their own confidential information, but those of theilf-A
filiates as well, without having to get their Affiliates to
sign separate confidentiality aggments.

COMMENTWhen negotiating a nondisclosure agre
ment (NDA), ®isclosing Partgnight plan on disclosing
not only its own confidential information, but also that of
Its subsidiaries and other corporagdfiliates as well.

On the other hand, &eceiving Partyvill want to know in
advance the specific companies to which it owes eonf
dentiality obligations.

ALERT It could be dangerous to make a blanket stat
ment that confidential information of th®isclosing Ra
tyQ Affiliates will be deemed confidentiaConsider this
hypothetical scenario:

1 Completely separately from the transaction comte
plated by the nondisclosure agreemeat individuain

[, w! ¢ hwQ{PRECUT BIZA10-09-03 WWW.precut.org PAGES


http://www.precut.org/

CONFIDENTIALIDEFINITIONS REQUIREMENTS

the Affiliate organizationgives information tan indivd-
ual atthe Receiving Rdy.

1 Neitherindividual,knows anything about a nondisel
sure agreement or has any sort of confidentiality odlig
tions in mind.

1 TheReceiving Partgnakes use of théffiliateQa rA y ¥ 2
mation in its business.

1 Later, theAffiliate decides that it wants talaim that
the information was confidential, an@ prevent theRe-
ceiving Partyrom usingor disclosingt.

1 TheReceiving Partgnight have valid defenses such as
estoppel, but who wants the grief (and expense) of-ha
Ing to litigate the questio®

A dedgehammer solution to this problem would be to
categorically excludaffiliate information from proted-
SR adGlddzzae . dzi GKIFO0Qa LINROI

This section instead tries to balance the parties' interests
by requiringAffiliate informationto be conspicuously
markedas confidential in order for it to be protected.
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2.2  Protection of Confidential Information

2.201 Precautions

The Recelving Parghalltake reasonable precautions to
protect Confidential Information from unauthorized use
or disclosure.Such precautions are to be not less than
those the Receliving Party uses for its own information of
comparable nature and value.

WHO WANTS THIS, AND WIB¥sZlosing parties nearly
always want language like this, in part so that they can
demonstrate to a court that they themselves toolkare

sonable precautions with their confidential information.

CONTENTIOUSR i a4 K2dz RY QU 06S®
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2.202 Use of Confidential Information

(@QThewSOSAGAY3I t I NIeé Ydzad 2040
prior written consent tcanyuseby it of Confidentialn-
formation6 S| OK (& LIS Pefitteddrsekd) dza S =
(b) IF:Asclearlyshown by written evidenceht parties

are entering into this Agreement in conjunction with any
activity listed belown this subparagraph (bJHENThe
5Aa0f2aAay3a tI Nhe O2yasSyda i
Confidential Informatiorduring the term of this Age

mentto the extentreasonably necessary for tloerre-
spondingPermitted Use

(Dt ! we L 9{ Q Explorthdand/brhegatiating a
potential business relationship between the parties

t 9walL¢¢95 ! {9Y laasSaaary3a o
In, and/or negotiating the tans of, such a relationship.

2)t ' we¢ L9 { Q Entering linto anbtheY agreement
betweenthe parties. PERMITTED USEke Receiving

t I NJi)pefférmance of its own obligations, and

(1) exercise of its right toequire performance by the
DisclosindParty, under such other agreement

WHO WANTS THIS, AND WHY? Both parties want to
know the extent to which the Receiving Party is pérmi
0SR (G2 dzaS GKS 5Aa0fz2aAiay3a t
Moreover, the Disclosing Party will want to show a court
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that it did not allow unrestricted use of its Confidential
Information.

CONTENTIOUSPermitteduseclause are practically
universal in confidentiality agreements. The specific
use(s) to be allowed will depend on the circumstances.

COMMENT: Unfortunatelgome confidentiality prow
sions fail to distinguish betwedPermitted Useand Pa-
mitted Disclosur@f confidential information.

COMMENT: Concerning f#vagraphif): Normally,
drafters prefer that contracts be setbntained, and 6
ten include arentire-agreementclauseto make sureof
it. (TheParol Evidence Ruseipports this principle.)

In an NDA, however, adhering to this principle wodd r
quire theparties to draft¢ and perhaps negotiate a
statement of permitted use. This strikes me as vdry 0
ten being @&ime-wastingreinvention of the wheel.

So,this clausedeliberately refergo evidence outside

GiKS F2dzNJ O2 NY SdtdEiatth2 éntirai KS O
agreementclauseis draftedto take this into account

My thinking is this:

1 Certainly in theory this language will increase time u
certainty a bit: The parties might later get into a dispute
aboutwhatshouldB8 RSSYSR (KS{&ad NI A
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Andi KS& OlFyQi 06S mnm: OSWII A
iIdence might be adduced at trial.

1 In most cased,think, this will be a risk worth takinig
exchange for the increased convenience to the parties,
because:

o | thinktheodds arel K & 0 KS LI NIOASaAQ
(and perhaps other correspondencgill nicely establish
gKFEG O2yaidAilddziSR GKS aLJ NI A
entering into the NDA

0 Thisclausetakes advantage dhe likelihood that
such writtenevidence will be availableit letsthe pa-

ties simply sign the NDAvithout making them negotiate
an individualizedstatement of permitted use.
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2.203 Disclosure of confidential information

(a) TheReceiving Party may not disclose Confidential |
formation excet (i) as specified in this Agreemeot

(MAGK 0KS 5Aa0f2aAy3d .&EhNT & Q
adzOK RA aOf 2 a dzNIFerniitted INSBIGS@&NNES R
(b) As one illustrative example of a disclosure of Gonf

dential Information, the Receiving Ramay not confirm,

to any third party, any correlation or similarity between
Confidential Information and information from any other

source, except as otherwise permitted by this Agreement
2N g A0K GKS 5Aa0ft2aiay3d t I NI

WHO WANTSHIS, AND WHYBoth parties want to

know the extent to which th&eceiving Partys permt-

ted to re-disclose theDisclosing Parfga O2 Yy fi-A RSy (i
formation.

CONTENTIOUSPermitteddisclosureclause are pra-
tically universal in confidentiality agreements.
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2.204 Needto-know disclosuresto ReceivingParty
employeesare permitted.

For the avoidance of doubdluring the term of this
Agreanentthe Receiving Party may discl@gSenfidential
Informationto those of itsofficers, directors, andra-
ployees whd(i) have a need to know foa Permtted Use
and (i) either (X) havesigned a confidentiality agreement
with the Receiving Partyor () are otherwise bound by
legallyenforceable confidentiality obligations to the-
ceiving Partyin either caseufficient to enable thdze-
ceiving Partyo comply withthe confidentialityobliga-
tions of this Agreement.

WHO WANTS THIS, AND WH¥&Receliving Party
wants to be able to share confidential information inte
nally, without having to go back to thBisclosing Partio
get its approval of each new person who will be given a
cess to the information.

CONTENTIOUSMternaldisclosureclauses are praat
cally universal in confidentiality agreements.

[HISTORY: Edited for dg201608-15]
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2.205 Needto-know disclosureso contractorsare
permitted, subject to certain restrictions.

If so specifiedduring the term of this Agreemerthe Re-

ceiving Party may disclossonfidential Informatiorio

those of its contractors that (Have aneed to know for a
Permitted Useand (ii) are bound by confidentiality obl
gationsthat are (x)set forth in a written agreementds

tween the relevant contractor and the Receiving Party

and (y)areat least as protective of the Confidential |