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Commentary has pale-yellow background, like this

1. Variable text is concentrated in the clause titles in {curly brackets}. 

2.  Some clauses are marked with daggers † to indicate that some drafters might view them (i) as entailing potentially-troublesome business- or legal commitments, or (ii) as otherwise inappropriate for their particular situations.  NOTE:  NOT ALL SUCH CLAUSES are necessarily so marked.

1. Introduction

1.1 Parties: This Agreement is entered into as a binding contract, effective {the last date signed as written in the signature blocks below}, by {Party 1 name}, {entity type}, whose initial address for notice is {address}; and {Party 2 name}, {entity type}, whose initial address for notice is {address}.  

1.2 Bracketed clause numbers:  Certain clauses below contain bracketed numbers of clauses in the TATE Compendium™ community library of contract clauses, version abigail, , available at www.tatecompendium.org/.

2. Definitions & usages 

2.1 Affiliate status arises via a "control" relationship; the minimum ownership for control is {50%}.  [DEF‑1]
(1) An affiliate of a first individual or organization is another individual or organization that controls, is controlled by, or is under common control with, the first one, either directly or indirectly via one or more intermediaries. 

(2) For purposes of determining affiliate status, 'control' of an organization refers to ownership or voting control of at least the specified percentage of the securities of the organization that are entitled to vote for the election of directors or of comparable ownership interests in the organization.

NEGOTIATION CATEGORY:  On the green. 

COMMENT: This clause language is pretty standard. 

ALERT: Any request to reduce the 50% ownership number should be examined carefully.  

2.2 Affiliate status also exists among the following specific persons: {None}.   [DEF‑2]
In addition to any other definition of "affiliate" in this Agreement (if any), the specified individuals and/or organizations are deemed affiliates of the specified parties.

NEGOTIATION CATEGORY:  On the fairway. 

COMMENT:  This approach is far better (in my view) than using a management-control definition of affiliate. 

2.3 Affiliate status also extends to management-control relationships. †   [DEF‑3]
For purposes of determining affiliate status, control of an organization also includes the power to direct the business affairs of the organization by contract or otherwise.

ALERT:  In my view, it's seldom a good idea to include this clause in a contract; as discussed in more detail at this note.

2.4 Examples are inclusive.   [DEF‑6]
Examples (and terms such as for example), as well as include and similar terms (e.g., including), are used in this Agreement for purposes of illustration, not of limitation, unless another meaning is clear from the context.

NEGOTIATION CATEGORY: On the green. 

COMMENT: This clause is intended to eliminate the need to repeatedly write (and read) "by way of example but not of limitation."

2.5 Include, etc. — see Examples.   [DEF‑7]
NEGOTIATION CATEGORY: On the green.  

COMMENT: This clause is intended to eliminate the need to repeatedly write (and read) "including but not limited to."

2.6 Otherwise agreed requires a writing (with certain exceptions). †  [DEF‑10]
Otherwise agreed and its variations (for example, agreed otherwise) mean that the parties have agreed otherwise in writing, for example in this Agreement, unless they have agreed — in writing — that, for that particular matter or class of matters, a non-written agreement otherwise is acceptable.

NEGOTIATION CATEGORY:  On the fairway.
2.7 Party refers to an individual or organization entering into this Agreement.  [DEF‑11]
Party, unless otherwise clear from the context, refers to a signatory party, that is, an individual or organization entering into this Agreement. 
NEGOTIATION CATEGORY: On the green.
COMMENT: This definition is arguably superfluous - see Kenneth A. Adams, Using 'Parties' as a Defined Term, at the AdamsDrafting blog.

2.8 Person refers to an individual or organization, unless otherwise clear.  [DEF‑12]
Unless otherwise clear from the context, the term "person" means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government, governmental subdivision, agency, or instrumentality, public corporation, or any other legal or commercial entity.  

NEGOTIATION CATEGORY: On the green.
COMMENT: This definition is adapted from section 1‑201(27) of the Uniform Commercial Code,

2.9 Seasonably has the standard Uniform Commercial Code meaning.  [DEF‑18]
An action is taken seasonably if it is taken at or within the time agreed or, if no time is agreed, at or within a reasonable time. 
NEGOTIATION CATEGORY: On the green.
COMMENT: This definition is reproduced verbatim from section 1‑205 of the Uniform Commercial Code; it's used in a number of places in the Compendium.

2.10 Specified means as specified in the applicable short-form clause (like this clause), unless otherwise clear.  [DEF‑19]
Unless otherwise clear from the context, when a long-form clause in the Compendium (like this one) uses a term such as (for example) specified party, it refers to (in this example) the party specified in the corresponding short-form clause (like the one immediately above).

NEGOTIATION CATEGORY: On the green.  

COMMENT: This may be the most crucial single definition in the Compendium: It's what enables commonly-modified text variables to be conveniently located {in curly brackets} in the clause titles a.k.a. the short-form clauses.

2.11 Stated — see specified.  [DEF‑20]
3. Confidential information

Confidentiality provisions are used in many agreements, including standalone nondisclosure agreements. For an excellent overview of nondisclosure agreements, see the article What is important in a confidentiality agreement or non-disclosure agreement (NDA)?, by Wilson Sonsini partner Yoichiro (”Yokum”) Taku. 

3.1 {Each party's} confidential information is protected under this Agreement. † [CON‑1]
Any access to a disclosing party's confidential information by a receiving party pursuant to this Agreement is governed by the terms and conditions of this Agreement.  

NEGOTIATION CATEGORY: On the green.   

TENDS TO FAVOR: Disclosing party. 

ALERT: A prospective receiving party should not automatically assume that it will never want the Agreement to protect its own information; moreover, two-way confidentiality provisions are generally more likely to be "fair and balanced" (pardon the expression) than one-way provisions.  See also this note.

3.2 Confidentiality is presumed until proved otherwise. †   [CON‑2] 
For the avoidance of doubt, a party asserting that particular information of a disclosing party, subject to this Agreement, is not confidential, must come forward with evidence of the same.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

ALERT:  This clause might, in effect, reverse the usual burden of proof at trial — see this note. 
3.3 The Purpose of any disclosure(s) under this Agreement is {to facilitate a potential transaction between the parties}.  [CON‑3]
NEGOTIATION CATEGORY: On the green.  

COMMENT: The definition of "Purpose" comes into play in determining what the receiving party is permitted to do with confidential information. 

3.4 Marking of confidential information {is} required and must be completed no later than {five business days after the information's initial disclosure}.    [CON‑4]
Unless otherwise agreed, no item of the disclosing party's information will be deemed confidential, even if otherwise eligible, unless a copy, clearly marked as confidential, is provided to the receiving party, preferably at the time the information is initially made available to the receiving party, and in any case no later than the specified time (if any).

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

COMMENT:  See this note
. 

3.5 Catch-up marking requires notice to the receiving party. †   [CON‑5]
In the interest of reducing possible confusion, if a required marked copy of confidential information is not provided as part of (or at the same time as) initially making the information available to the receiving party, then the disclosing party must also give notice to the receiving party, in accordance with the notice provisions of this Agreement, that the information is confidential.

NEGOTIATION CATEGORY:  On the fairway. 

TENDS TO FAVOR: Receiving party.

3.6 Marking exception:  Information clearly recognizable as confidential need not be marked as such. †   [CON‑6]
IF: This Agreement requires confidential information to be marked as such; 
THEN: That requirement does not apply to information that would clearly be recognizable as confidential by a reasonable person in the position of the receiving party.

NEGOTIATION CATEGORY: In the rough 
TENDS TO FAVOR: Disclosing party.

3.7 The disclosure period is {the one-year period following the effective date of this Agreement}. †   [CON‑7]
IF: This Agreement limits protection to information disclosed during a disclosure period; THEN: 

(1) Unless expressly agreed otherwise, the term "confidential information" in this Agreement applies only to otherwise-eligible information to which the receiving party initially gains access from the disclosing party (directly or indirectly) during the specified disclosure period. 

(2) The disclosure period may be extended by written agreement.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

COMMENT:  See this note. 
3.8 {Either party} may terminate the disclosure period by giving at least {five business days'} notice.   [CON‑8]
(1) The specified party or parties may terminate the disclosure period at any time, for any reason or no reason, by giving the specified notice to the other party. 

(2) For the avoidance of doubt, early termination of the disclosure period will not end any existing confidentiality obligations for information disclosed before termination.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

COMMENT:  See this note. 
3.9 The receiving party's notes, etc., will likewise be treated as disclosing-party confidential information.   [CON‑9]
For the avoidance of doubt, the receiving party's notes and other documents are to be treated as confidential information of the disclosing party to the extent they contain such information.

NEGOTIATION CATEGORY: On the green.
TENDS TO FAVOR: Disclosing party.

3.10 Affiliate confidential information is protected if conspicuously identified as such.    [CON‑10]
Confidential information of the disclosing party's affiliate(s), conspicuously identified as such, is subject to this Agreement in the same manner as that of the disclosing party.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

COMMENT:  See this note. 
3.11 Exclusions from confidentiality: The "standard five" exclusions apply.   [CON‑11]
(1) Confidential information does not include information shown to be or to have been: 
(A) published or otherwise generally known by relevant segments of the public; or 
(B) known by the receiving party before obtaining access to it under this Agreement; or 
(C) provided to the receiving party by a third party not under an obligation of confidence benefiting the disclosing party; or 
(D) independently developed by the receiving party without use of the disclosing party's confidential information; or 
(E) disclosed by the disclosing party to a third party without confidentiality obligations comparable to those of this Agreement.  

(2) For the avoidance of doubt, a specific selection or combination of information will NOT be deemed excluded from confidential-information status, even if some or all of its component parts are individually within one of the foregoing exclusions, UNLESS the selection or combination itself and its economic value and principles of operation are themselves within such an exclusion.

NEGOTIATION CATEGORY: On the green.

 
 
TENDS TO FAVOR: Clause (1):  Receiving party.  Clause (2):  Disclosing party.

COMMENT:  See this note. 
3.12 Exclusions must be proved by either documentary evidence or clear and convincing evidence. †   [CON‑12]
A party wishing to show that particular information falls within an exclusion from confidential information status must do so (1) by documentary evidence that amounts to a preponderance of the evidence, or failing that, (2) by clear and convincing evidence.

NEGOTIATION CATEGORY: In the rough.
TENDS TO FAVOR: Disclosing party.

ALERT:  The receiving party might not want to agree to a burden of proof higher than it might otherwise have under applicable law — see this note.  
3.13 Unauthorized uses or disclosures are prohibited.   [CON‑13]
Except as otherwise authorized by the disclosing party, the receiving party will not (1)  use confidential information except for the Purpose, nor (2) disclose confidential information except to its employees, officers, and directors, on a need-to-know basis, for the Purpose. 
NEGOTIATION CATEGORY: On the green.

TENDS TO FAVOR: Disclosing party.

3.14 Unauthorized access attempts are prohibited.   [CON‑14]
The receiving party will not attempt to access confidential information maintained by the disclosing party other than as authorized by this Agreement or by the disclosing party.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

3.15 Confirmation of confidential information to others is prohibited.  [CON‑15]
Unless the disclosing party consents in advance, the receiving party may not disclose or confirm, to any third party, any correlation or similarity between confidential information and information from any other source.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

3.16 Reporting obligation: The receiving party will promptly report (1) unauthorized access or use, and (2) demands for, or attempts at, the same. †  [CON‑16]
(1) To the extent not prohibited by law, the receiving party will promptly advise the disclosing party if it learns of (or reasonably suspects) actual or attempted access to or use of confidential information that is not authorized by the disclosing party. 

(2) Some illustrative examples: Actual or attempted misappropriation by a third party; issuance of a subpoena seeking disclosure of confidential information; service of a search warrant resulting in disclosure of confidential information.

TENDS TO FAVOR: Disclosing party.

COMMENT:  See this note. 
3.17 Disclosures to wholly-owned subsidiaries are permitted, subject to confidentiality obligations, on a need-to-know basis for the Purpose. †   [CON‑17]
(1) Subject to any applicable legal restrictions (for example, in the export-control laws), the receiving party may disclose confidential information, on a need-to-know basis, to any of its wholly-owned subsidiaries (owned directly or indirectly) in connection with the Purpose.
(2) For the avoidance of doubt, this provision does not authorize the receiving party to use subcontractors other than such subsidiaries.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

3.18 Subpoenas, etc., by third parties: The receiving party must promptly advise, and provide reasonable cooperation with, the disclosing party.    [CON‑18]
It will not be a breach of this Agreement for the receiving party to disclose confidential information to the minimum extent required by law (for example, in response to a subpoena, or in a securities filing), provided that the receiving party:

(1) advises the disclosing party as far in advance of such a disclosure as practicable, and 
(2) takes reasonable steps, and provides reasonable cooperation with any efforts by the disclosing party, to limit the disclosure or obtain legal protection for the information to be disclosed.

NEGOTIATION CATEGORY:  On the green. 

TENDS TO FAVOR: Both parties. 

COMMENT:  See this note. 
3.19 Expiration — confidentiality obligations expire {five years after the effective date of this Agreement}, EXCEPT FOR (a) trade secrets, or (b) as required by law. †   [CON‑19]
Except as otherwise agreed: 

(1) The receiving party's confidentiality obligations under this Agreement will expire automatically as specified. 

(2) Such obligations will not expire automatically: 
(A) for any item or combination of items of confidential information that, at the time in question, qualifies as a trade secret as defined in applicable law, nor 
(B) where applicable law requires continued confidentiality of the information in question.

NEGOTIATION CATEGORY: In the rough. 

TENDS TO FAVOR: Receiving party.

ALERT:  Automatic expiration of confidentiality status, in some circumstances, might jeopardize the disclosing party's trade secret rights — see this note. 
3.20 Expiration exception — information timely designated remains subject to confidentiality obligations.   [CON‑20]
IF: This Agreement provides for confidentiality obligations to expire automatically at a certain time; THEN: Such obligations will not expire for any item or combination of items of confidential information that is specifically so designated by the disclosing party. Any such designation must be (1) reasonably detailed, and (2) set forth in a written notice delivered to the receiving party before the confidentiality obligation would otherwise automatically expire.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

3.21 Return or destruction of confidential information must be completed and certified {a reasonable time after expiration of the disclosure period or termination of this Agreement, whichever comes first}. †    [CON‑21]
Except as otherwise agreed: 
(1) The receiving party will seasonably cause either (i) the return to the disclosing party, or (ii) the destruction, of all copies of the disclosing party's confidential information — including for example copies in the receiving party's notes, etc. — that are in the possession, custody, or control of (x) the receiving party, and (y) any individual or entity that obtained confidential information from the receiving party. 
(2) The receiving party will seasonably provide the disclosing party with a written certification of return or destruction. 
(A) The certification is to be signed by an officer or other individual authorized to bind the receiving party. 
(B) The certification shall note any known exception cases of copies of confidential information that are neither returned nor destroyed, and for each case, whether or not the exception is authorized by this Agreement.

NEGOTIATION CATEGORY: On the fairway.

TENDS TO FAVOR: Disclosing party.

ALERT: A return-or-destruction requirement could cause trouble for one or both parties — see this note.

3.22 Backup tapes, etc., are exempt from any return-or-destruction requirement (with restrictions).    [CON‑22]
IF: This Agreement requires confidential information to be returned or destroyed; THEN: "Remnant" confidential information stored in system-type media, such as for example system caches and email backup tapes, need not be returned or destroyed, so long as the media (1) are maintained in confidence, (2) are not readily accessible to users, and (3) are periodically overwritten or otherwise destroyed in the ordinary course of business.

NEGOTIATION CATEGORY: On the green.

TENDS TO FAVOR: Receiving party. 
COMMENT: See this note. 

3.23 Backup tapes, etc., must be overwritten or destroyed within {three years}. †   [CON‑23]
Any system-type media containing confidential information of the disclosing party (for example, email backup tapes) that are not returned or destroyed must be overwritten or otherwise destroyed no later than the specified time after the receiving party becomes obligated to return or destroy confidential information.

NEGOTIATION CATEGORY: On the fairway.

TENDS TO FAVOR: Disclosing party.

COMMENT:  See this note. 
3.24 An outside-counsel archival copy may be maintained {indefinitely}. †  [CON‑24]
For the specified time after the receiving party is required to return or destroy confidential information, its outside counsel may maintain, under counsel's direct- or indirect control, a set of archive-only, outside-counsel-only copies of the confidential information.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party. 

COMMENT:  See this note. 
3.25 Retention required by law is permitted {indefinitely}. † [CON‑25]
IF: This Agreement requires confidential information to be returned or destroyed; THEN: The receiving party need not do so to the extent that applicable law requires its retention.

NEGOTIATION CATEGORY: On the fairway.

TENDS TO FAVOR: Receiving party.

3.26 Retention advised by counsel is permitted {indefinitely}. † [CON‑26]
IF: This Agreement requires confidential information to be returned or destroyed; THEN: (1) The receiving party need not do so to the extent that the receiving party's outside- or in-house counsel advises that it be retained for possible use in legal or administrative proceedings involving the receiving party. (2) Neither the receiving party nor its counsel has any obligation to provide the disclosing party with information about the content of such advice, other than the fact that receiving party is retaining information on that basis.

NEGOTIATION CATEGORY: In the rough. 
TENDS TO FAVOR: Receiving party.

3.27 Any copies not returned or destroyed remain subject to this Agreement's confidentiality obligations.   [CON‑27]
For the avoidance of doubt: 
(1) IF: The receiving party, for any reason, does not return or destroy particular copies of confidential information; THEN: The receiving party's use and/or disclosure of such information continues to be governed by the terms and conditions of this Agreement, notwithstanding any termination or expiration of the Agreement. 
(2) This clause does not negate any obligation of the receiving party to return or destroy confidential information.

NEGOTIATION CATEGORY:  On the green. 

TENDS TO FAVOR: Disclosing party.

3.28 The receiving party's freedom of action is not impaired except for the specific obligations of this Agreement. †   [CON‑28]
For the avoidance of doubt, this Agreement does not restrict the receiving party's right to (i) develop, acquire, market, and/or sell technologies, products, or services similar to or competitive with those of the disclosing party, and/or (ii) to have one or more such things done for it by third parties, unless doing so would violate one or more specific obligations of this Agreement.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

3.29 Receiving-party personnel assignments are not restricted except for the specific obligations of this Agreement.   [CON‑29]
For the avoidance of doubt, apart from the specific obligations hereof, this Agreement does not require a receiving party to limit the duties of any of its personnel who gain access to confidential information of the disclosing party.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

3.30 Residuals may be freely used by receiving-party personnel. †   [CON‑30]
Subject to any applicable patent rights, copyrights, or mask work rights, a receiving party is free to use any confidential information of a disclosing party that may be retained in the unaided memory of its personnel, so long as the personnel (1) do not refer to any without reference to any written, electronic, or other fixed form of the information and (2) do not intentionally remember the information for that purpose.

NEGOTIATION CATEGORY: In the rough. 
TENDS TO FAVOR: Receiving party. 

ALERT: "Residuals" clauses have the potential to give the receiving party carte blanche to use confidential information outside the scope of the agreement — see this note. 
3.31 General knowledge may be freely used by receiving-party personnel. †   [CON‑31]
Subject to any applicable patent rights, copyrights, or mask work rights, a receiving party is free to use and/or disclose any generalized ideas, concepts, know-how, processes, or techniques (referred to as general knowledge) that its personnel may learn by virtue of their access to confidential information of the disclosing party.

NEGOTIATION CATEGORY: In the rough. 
TENDS TO FAVOR: Receiving party. 

ALERT: See the alert about residuals information, above. 
3.32 The receiving party's information is not protected under this Agreement. †[CON‑32]
For the avoidance of doubt, the disclosing party is under no obligation of confidence with respect to any information of the receiving party or its affiliates except (1) if and as expressly agreed otherwise, or (2) if and as provided by law.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

ALERT: A receiving party should make sure it won't need to have its own confidential information protected at some point — see this note. 

3.33 No warranties are made for confidential information unless expressly stated.   [CON‑33]
All confidential information is provided AS IS, WITH ALL FAULTS, WITH NO WARRANTIES EXPRESS OR IMPLIED, except to the extent expressly stated otherwise in this Agreement.
NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR: Disclosing party.

3.34 No license rights are granted in confidential information, etc., unless expressly stated.   [CON‑34]
This Agreement does not grant any license rights (nor ownership rights) of any kind, in confidential information or other intellectual property, except to the extent it expressly states otherwise.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

4. Site visits

4.1 Visiting parties will comply with reasonable, timely-communicated site rules and network policies{, including the attached Exhibit X}. [SIT‑1] 

Personnel subject to the control of either party ("visiting party") who visit physical premises or access a computer system or network (collectively, "site") of the other party ("visited party") are to comply with such reasonable site rules and policies as the visited party may timely communicate to the visitors or to the visiting party.

NEGOTIATION CATEGORY:  On the green.

TENDS TO FAVOR:  Site / network owners.

4.2 {Each party} will {use reasonable efforts to} avoid interfering with {the other party's} activities at the site. [SIT‑2]
The specified party or parties will use the stated efforts avoid having its activities at the site unduly interfere with the stated other activities there.

NEGOTIATION CATEGORY:  On the green.

TENDS TO FAVOR:  As negotiated.

4.3 Visiting-party personnel may be denied access for good reason. [SIT‑3]
If a visited party denies access to its site for one or more of the visiting party's personnel, it will promptly advise the visiting party of that fact, and of its reasons for doing so.

NEGOTIATION CATEGORY:  On the green.

TENDS TO FAVOR:  Site / network owners.

4.4 Evidence of employability will be furnished upon reasonable request. † [SIT‑4]
If reasonably requested by the visited party, a visiting party will provide the visited party with appropriate evidence that its personnel who go on-site at visited party's physical premises are legally employable in that jurisdiction.

NEGOTIATION CATEGORY:  On the green.

TENDS TO FAVOR:  Site / network owners.

4.5 Background checks are required for on-site personnel. † [SIT‑5]
A visiting party will have criminal background checks conducted, in accordance with the procedures set forth in the "Background checks" section, on all of its employees and other individuals (other than employees of the visited party or its affiliates) who, at the visiting party's direction, will have access to any physical premises or computer network of the visited party.

5. Background checks

5.1 Background checks are required, at {Customer's} expense, on {all Provider employees and subcontractors who will work on-site at Customer's premises,} if so requested by Customer. † [BAC‑1]
(1) If so requested in writing by Customer, Provider will cause reasonable, legally-compliant background checks to be conducted on the stated personnel. 

(2) Provider will comply with relevant privacy law in respect of information learned in this screening.

(3) Unless otherwise agreed, the specified party will pay or reimburse, as applicable, all reasonable out-of-pocket expenses incurred in connection with any background check required by this Agreement.

NEGOTIATION CATEGORY:  On the fairway.

TENDS TO FAVOR:  Customer.

ALERT:   Any party doing background checks should keep applicable privacy laws in mind, including for example the employment-related provisions of the (U.S.) Fair Credit Reporting Act. The Privacy Rights Clearinghouse maintains a FAQ sheet with general information that may be useful.
5.2 Drug testing is required as part of a background check upon reasonable written request by Customer. † [BAC‑2]
NEGOTIATION CATEGORY:  On the fairway.

TENDS TO FAVOR:  Customer.

ALERT:   See the Alert for the basic background-check clause, above. 
5.3 Personnel with adverse background information must be specifically approved by Customer. † [BAC‑3]
Subject to any requirements of law (for example, anti-discrimination law), in performing its obligations under this Agreement, Provider will obtain Customer's prior written approval before utilizing any individual for whom a background check reveals materially adverse information (for example, an arrest or conviction of a felony or of a misdemeanor involving fraud or moral turpitude).

NEGOTIATION CATEGORY:  On the fairway.

TENDS TO FAVOR:  Customer.

ALERT:    Parties contemplating using this clause in a contract should be extremely careful not to run afoul of applicable anti-discrimination laws.

5.4 Provider will defend and indemnify Customer against any claims arising from the conduct of Provider's background checks. † [BAC‑4]
Provider will defend and indemnify Customer and its protected persons against any third-party claim (including for example claims by government agencies and private individuals) arising from the conduct of any background check pursuant to this Agreement.

6. Export controls

6.1 {Each party} will comply with applicable export- and re-export restrictions concerning covered items. [EXP‑1]
The specified party or parties (each, a complying party) will not export or re-export, directly or indirectly, any commodity, software, or technology obtained or created pursuant to this Agreement (covered item) except in compliance with law, including for example obtaining any necessary licenses. NOTE: Under U.S. law, unauthorized exports can occur, among other ways, by physical shipment; by electronic transmission; or by transfer or disclosure to a non-U.S. citizen within the U.S. 

COMMENT:  Export-controls law is more than a bit complicated, but it's extremely important for a provider of goods or data to sort out. Noncompliance can lead to all kinds of trouble, including imprisonment for up to 10 years; millions of dollars in fines and civil penalties; and denial of export privileges. For additional information, see the Commerce Department's  Introduction to Commerce Department Export Controls, which has links leading to information about State Department export controls as well.

ALERT: Disclosure of export-restricted technical data to a foreign national, even in the U.S., can constitute a "deemed export." And according to a spring 2009 memo by the Squires Sanders law firm, "sending an email containing controlled technical data – even to an overseas employee with US citizenship — constitutes an export that requires a license under either the ITAR or the EAR, unless covered by a specific license exemption or exception. Were a US employee to then disclose the contents of such email to a non-US citizen, that act may constitute a separate export transaction — a re-export." Squire Sanders & Dempsey LLP, Can Using Your BlackBerry Device Overseas Violate the ITAR? in International Trade and Technology Transfer (IT3) Update at 5 (spring 2009) (accessed Mar. 25, 2009).
6.2 The complying party will not export or re-export covered items to prohibited destinations or restricted persons.  [EXP‑2]
The complying party will not export or re-export covered items to: 

(1) any "restricted person," defined as any person listed on any government list that would prohibit its access to a covered item, including for example:

(A) the U.S. Department of the Treasury's list of Specially Designated Nationals, and

(B) the U.S. Department of Commerce Denied Persons List or Entity List; or 

(2) any U.S.-embargoed countries.

ALERT: The above links to lists of restricted persons and embargoed countries might not be up to date.

6.3 The complying party {warrants} that it can legally engage in export transactions.  [EXP‑3]
The complying party makes the stated certification that: (A) it is not a restricted person; (B) it is not a citizen or resident of any U.S.-embargoed country; and (C) it has not had its export privileges suspended, revoked, or denied by any governmental authority.

ALERT: Before agreeing to "represent and warrant" something (as opposed to merely warranting it), consider the differences between a representation and a warranty.  The former might open the door to liability for negligent misrepresentation — giving rise to the possibility of punitive damages and/or rescission. See generally this note.

ALERT: Sometimes a customer will ask a provider to warrant that the provider's products are exportable (or re-exportable) without a license to one or more specific destinations. The provider should seriously consider consulting a knowledgeable export-controls lawyer before agreeing to such a warranty.

6.4 The complying party will not engage in prohibited uses of covered items.  [EXP‑4]
The complying party will not use covered items, nor permit or knowingly assist in their use, for any purposes prohibited by United States law, including, without limitation, the development, design, manufacture or production of nuclear, missiles, or chemical or biological weapons.

6.5 The complying party will provide written assurances upon request.  [EXP‑5]
The complying party will, upon request, at its own expense, provide the other party with written assurances and other export-related documentation as may be reasonably required to comply with law.

7. Gramm-Leach-Bliley Act provisions
7.1 Definitions for this section are those of the Act.  [GRA‑1]
This section applies to "nonpublic personal information" of or about a "consumer" (as the quoted terms are defined in the Gramm-Leach-Bliley Act, 15 USC § 6801 et seq., and its implementing regulations, referred to collectively as "the Act" unless the context indicates otherwise), when the nonpublic personal information is disclosed to or collected by a party (the "receiving party") by or on behalf of another party (the "disclosing party").

NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR: Disclosing party. 

COMMENT:  See generally the Wikipedia article on the GLBA.

7.2 The receiving party will maintain nonpublic personal information in confidence as required by the Act.  [GRA‑2]
The receiving party will: 

(1) maintain the confidentiality of nonpublic personal information. 

(2) not use nonpublic personal information other than to carry out the purposes for which it was disclosed to the receiving party, or as permitted by any applicable exception under the Act. 

(3) not disclose, directly or through its affiliate, such nonpublic personal information to any other person that is a nonaffiliated third party of both the disclosing party and the receiving party, unless such disclosure would be lawful if made directly to such other person by the disclosing party. 

(4) implement and maintain a security program designed to protect nonpublic personal information against unauthorized access, use, or disclosure. 

(5) promptly notify the disclosing party of:

(i) any actual or suspected unauthorized access, use, or disclosure of nonpublic personal information provided by the disclosing party, and 

(ii) any request for access to such information by a governmental- or nongovernmental third party. 
(6) cooperate with the disclosing party in a reasonable manner in case of any actual or anticipated litigation or regulatory inquiry or action concerning the nonpublic personal information provided by the disclosing party.

NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR: Disclosing party.

7.3 Reasonable GLBA inspections by the disclosing party, in confidence, are permitted.  [GRA‑3]
(1) The disclosing party will have the right, during normal business hours upon reasonable advance notice, to inspect the receiving party's policies and practices for preserving the security of nonpublic personal information disclosed pursuant this Agreement (referred to collectively as the receiving party's "GLBA practices").

(2) The receiving party will cooperate with the disclosing party in a reasonable manner in any inspection of the receiving party's GLBA practices.
(3) The disclosing party will maintain in strict confidence all non-public information about the receiving party's GLBA practices and will contractually require any third-party inspector to do the same.

NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR: Disclosing party.

8. HIPAA business-associate provisions
8.1 Definitions for this section are those of HIPAA and its Privacy Rule.  [HIP‑1]
This clause relates to "PHI", namely "protected health information" (as defined in the Health Insurance Portability and Accountability Act of 1996, or "HIPAA") that is disclosed by a party (the "disclosing party") to another party (the "receiving party"), or created or received on behalf of the disclosing party by the receiving party or its agents or subcontractors (if any).

NEGOTIATION CATEGORY: On the green.

COMMENT: See generally the Dept. of HHS Web site, especially the statutory definitions of health information and individually-identifiable health information, which figure into the Privacy Rule's definition of protected health information in 45 CFR § 164.501. See also the Wikipedia article on HIPAA.

ALERT - HITECH ACT IMPLICATIONS: In February 2009, Congress enacted the Health Information Technology for Economic and Clinical Health (HITECH) Act, which among other things "requires HIPAA covered entities to notify affected individuals, and requires business associates to notify covered entities, following the discovery of a breach of unsecured protected health information." See Dept. of Health and Human Services, Guidance Specifying the Technologies and Methodologies …  
8.2 The receiving party will comply  with HIPAA- and Privacy-Rule requirements.  [HIP‑2]
The receiving party will: 
(1) not use or further disclose PHI other than as provided by this Agreement or as required by law;

(2) use appropriate safeguards to prevent use or disclosure of PHI other than as provided by this Agreement;

(3) report to the disclosing party any use or disclosure of PHI not provided by this Agreement of which it becomes aware;

(4) ensure that its relevant agents, including for example subcontractors (if any), agree to the same restrictions and conditions that apply to us with respect to PHI;

(5) make PHI available for amendment, and incorporate amendments into the PHI, in accordance with 45 CFR § 164.526;

(6) make PHI available as required to provide an accounting of disclosures in accordance with 45 CFR § 164.528;

(7) make its internal practices, books, and records — to the extent that they relate to the use and disclosure of PHI —available to the secretary of the Department of Health and Human Services for the purpose of determining the disclosing party's compliance with the HIPAA privacy rule.

NEGOTIATION CATEGORY: On the green. 

COMMENT:  This clause represents a set of lowest-common-denominator obligations for a business-associate agreement. Contract negotiators whose clients might be subject to the HIPAA Privacy Rule and/or the HITECH Act should definitely consult knowledgeable counsel. 

9. Relationship management

10. Dispute management processes

10.1 Disagreements should be escalated at either party's request.  [DIS‑1]
(1) Whenever requested by either party, the parties should jointly refer any disagreement between them to their respective higher management levels, including executive-level management where appropriate. 

(2) In the interest of avoiding satellite litigation, neither party will be liable, for breach of contract or otherwise, for any alleged failure to appropriately escalate a dispute, in itself. 
NEGOTIATION CATEGORY: On the green.


COMMENT: The "whenever requested" phrase is there to give the other side ammunition if one party's 'guy' balks at escalating a disagreement to his or her superior: The other party can respond, "look, are you going to get your boss involved like we've agreed, or does our lawyer need to call your lawyer about breach of contract?"
10.2 Early neutral evaluation (non-binding) is mandatory upon request.  [DIS‑2]
(1) In any dispute, at either party's request the parties will jointly consult an experienced, knowledgeable, neutral individual, informally and in confidence, for non-binding advice as to what would constitute a responsible resolution of the dispute. (2) Any procedural disagreement concerning the consultation will be resolved by reference to the Early Neutral Evaluation Procedures of the American Arbitration Association, to the extent not inconsistent with this Agreement.

NEGOTIATION CATEGORY: On the green.

 

COMMENT:  See this note.

10.3 Early neutral evaluation is mandatory before litigation or arbitration (with certain exceptions).  [DIS‑3]
(1) Apart from the exceptions below, neither party will file a lawsuit nor make a demand for arbitration, as the case may be, unless the parties have tried and failed to resolve the dispute through early neutral evaluation in accordance with this Agreement. 

(2) EXCEPTIONS: A lawsuit may be filed, or a demand for arbitration made, if necessary:

(i) to comply with a statute-of-limitations deadline; or

(ii) to seek immediate equitable relief — for example, a temporary restraining order or preliminary injunction — to prevent irreparable harm.

NEGOTIATION CATEGORY: On the green.


11. Attorneys' fee-shifting to encourage settlement †
11.1 Applicability: This section applies to written settlement offers that conspicuously invoke this section and set forth an acceptance deadline of at least {10 business days}.    [ATT‑1]
(1) The intent of this section is to create incentives for the parties to make and to accept (as the case may be) reasonable offers to settle any disputes that may arise between them. 

COMMENT: This entire section is adapted from Rule 68 of the Federal Rules of Civil Procedure, and from New Jersey Court Rule 4.58. See this note for additional discussion.

 (2) This section applies to any written offer, by a party to an adverse party, to settle a dispute, but only if the offer: 

(i) is made in accordance with this Agreement’s notice provisions; 

(ii) expressly and conspicuously states that failure to accept the offer by a stated deadline could result in an award of attorneys' fees and expenses against the adverse party pursuant to this section; and 

COMMENT: The "conspicuous statement" requirement in subclause (2)(ii) is intended to avoid ambushes by a winning party, claiming that one of its previous communications was an unaccepted 'settlement offer' and that it therefore is entitled to its attorneys' fees. 

(iii) is not accepted by the adverse party by the stated deadline.

11.2 The non-settling party is liable for the offeror's post-offer expenses If the final result of litigation and/or arbitration is not more favorable to a non-settling party than an unaccepted settlement offer. †  [ATT‑2]
(1) This clause applies if:

 (A) a dispute gives rise to a final judgment or arbitration award from which no further appeal is taken or possible; 

(B) before the judgment or award became not further appealable, a party made a settlement offer to an adverse party in accordance with this section;  

(C) the adverse party did not accept the settlement offer; and 

(D) the judgment or award is not more favorable to the adverse party than the unaccepted offer. 

(2) In that case, the adverse party shall reimburse the offeror for any and all of the following that the offeror incurred after making the offer: 

(A) costs; and 

(B) the offeror's reasonable expenses of litigation, arbitration, and/or appellate proceedings arising out of the dispute, including but not limited to reasonable fees and expenses for attorneys and expert witnesses. 

(3) For the avoidance of doubt, such reimbursement is in addition to any other relief to which the offeror may be entitled. 

11.3 A judgment 'favorable' to the claimant must be least {120%} of the defendant's settlement offer. †  [ATT‑3]
For purposes of this section: IF: A judgment or arbitration award includes an award of monetary damages to the adverse party; AND: The offer to settle provided for a monetary payment to the adverse party; THEN: The judgment or award will not be deemed more favorable to the adverse party unless the monetary damages, exclusive of allowable prejudgment interest and counsel fees, is at least the specified percentage of offered monetary payment.

COMMENT: This clause is based on New Jersey Court Rule 4:58; see this article for additional discussion and a link.
11.4 A judgment 'favorable' to the defendant must be less than {80%} of the claimant's settlement offer. †  [ATT‑4]
For purposes of this section: IF: A judgment or arbitration award includes an award of monetary damages to the offeror; AND: The offer to settle provided for a monetary payment to the offeror; THEN: The judgment or award will not be deemed more favorable to the adverse party unless the monetary damages, exclusive of allowable prejudgment interest and counsel fees, is less than the specified percentage of offered monetary payment.

COMMENT: This clause is based on New Jersey Court Rule 4:58; see this article for additional discussion and a link.
11.5 An offer not timely accepted is deemed withdrawn, but a counter-offer is not a rejection.   [ATT‑5]
(1) A settlement offer, made under this section, that is not timely accepted in writing, is considered withdrawn, but does not preclude a later offer. 

(2) An adverse party's making of a counter-offer shall not be deemed a rejection of a pending offer, which shall remain open until accepted or withdrawn as provided herein. 

COMMENT: This clause is intended to negate the traditional rule in contract law that a counter-offer constitutes a rejection of the other party's previous offer.

11.6 Settlement offers are confidential and inadmissible.   [ATT‑6]
(1) Each party shall preserve in strict confidence the existence and details of (i) any offer made by either party pursuant to this section and (ii) any communications between the parties regarding the offer. 
(2) Evidence of an unaccepted offer is not admissible in any proceeding to adjudicate or arbitrate the dispute except to determine costs and expenses. 

COMMENT: This clause makes it clear that the confidentiality rule in effect in most jurisdictions (e.g., under Rule 408 of the Federal Rules of Evidence) also applies here. 

12. General provisions

12.1 Additional or different terms in purchase orders, invoices, etc., have no effect, except those qualifying as amendments.   [GEN‑1]
(1) For the avoidance of doubt, neither party is obligated to give effect to additional or different terms ('new terms') in any purchase order, confirmation, invoice, or similar document that may be provided by the other party in connection with this Agreement  ('new-terms document') unless the new-terms document meets the requirements of this Agreement to be an amendment hereof. 
(2) Performance of actions called for by a new-terms document, without more, is not to be deemed the performing party's assent to the new terms.

NEGOTIATION CATEGORY: On the fairway.  

COMMENT: An additional-or-different-terms clause typically represents an attempt to head off a Battle of the Forms of the kind contemplated by UCC § 2‑207 and sometimes experienced in common law.  For a readable overview of how the battle of the forms is typically resolved in cases involving the sale of goods, see Marc S. Friedman and Eric D. Wong, TKO'ing The UCC's "Knock-Out Rule", in The Metropolitan Corporate Counsel, Nov. 2008, at 47.

12.2 Ambiguities are not to be automatically resolved against the drafter (no contra proferentem interpretation).    [GEN‑2]
Any ambiguities or inconsistencies in this Agreement are to be resolved in accordance with the most reasonable construction and not strictly for or against either party.

NEGOTIATION CATEGORY: On the fairway. 

COMMENT:  See this Wikipedia article about the contra proferentem rule of contract interpretation. 

12.3 Amendments must be express and in writing.   [GEN‑3]
This Agreement may not be amended except by a written document, signed by the parties, that expressly (1) refers to this Agreement, so as to avoid disputes whether "stray" language constitutes an amendment; (2) states that this Agreement is being amended, and (3) sets out the amendment's terms.

NEGOTIATION CATEGORY: On the green. 

ALERT:  Clauses like this seem practically ubiquitous in contracts, but courts do not always give them effect — see this note for additional information.

12.4 Amendments must be signed by officers. †   [GEN‑4]
Any amendment or rescission of this Agreement must be signed by officers of the parties; for purposes of this clause, the term 'officer,' in respect of an organization that does not have officers per se, refers to individuals having authority and responsibility in the organization comparable to that of an officer of a corporation.
NEGOTIATION CATEGORY: On the fairway.  

COMMENT:  This requirement might end up being more trouble than it's worth – and what if the parties didn't comply with it?

12.5 Assignment of this Agreement by {either party} requires {the other party's} consent. †  [GEN‑5]
The specified party (or parties; each a restricted party) may not assign this Agreement without the prior written consent of the other specified party except to the extent (if any) expressly authorized by this Agreement. Any other purported assignment of this Agreement by a restricted party will be void.

NEGOTIATION CATEGORY: In the rough. 
ALERT:  Assignment restrictions can cause major problems down the road — see this note.

12.6 Assignment restrictions apply to changes of control, including for example a change of stock ownership of {50%} or more †.  [GEN‑6]
 (1) A specified party will not consummate a restricted transaction, as defined below, with an individual, entity, or group (the "acquirer") unless this Agreement would permit the specified party to assign the Agreement to the acquirer. 
(2) A "restricted transaction" is one in which the acquirer acquires ownership of 
(A) at least the specified percentage of the shares of the party's stock entitled to vote for the election of directors (or of equivalent ownership interests in a non-corporate party), or 
(B) substantially all the assets of at least that portion of the party's business relating specifically to the subject matter of this Agreement.

NEGOTIATION CATEGORY: In the rough.
ALERT:  This clause could seriously hinder the restricted party's ability to control its own strategic destiny — see this note. 

12.7 Assignment consent is not required in cases involving certain asset dispositions.   [GEN‑7]
IF: This Agreement or applicable law requires consent of the other party to a party's assignment of this Agreement; THEN: No consent is required if the assignment is to be made in conjunction with a sale or other disposition of substantially all the assets of the assigning party's business of which the subject matter of this Agreement is a part.

NEGOTIATION CATEGORY: On the fairway.

COMMENT:  See this note.

12.8 Assignment to a control relationship affiliate by {either party} does not require consent. †   [GEN‑8]
IF: This Agreement or applicable law requires consent of the other party to any assignment of this Agreement; THEN: The specified party may assign this Agreement without such consent to an individual or entity that qualifies as an 'affiliate' of the assigning party by virtue of a control relationship (direct, indirect, or common) between the two.

NEGOTIATION CATEGORY: On the fairway. 

ALERT: The non-assigning party might not be happy having an underfunded affiliate as its new contract partner —see this note.

12.9 Assignment consent may not be unreasonably withheld or delayed; damages resulting from breach of this clause are direct, not consequential. †   [GEN‑9]
(1) A party entitled to consent to an assignment of this Agreement may not unreasonably withhold or delay it.  
(2) For the avoidance of doubt, IF: In breach of this Agreement, a party unreasonably withholds or delays its consent to assignment; THEN: The resulting damages, if any, are to be deemed direct damages and therefore are not subject to any exclusion or limitation on consequential damages.

NEGOTIATION CATEGORY: On the fairway. 

COMMENT:  See this note. 

12.10 Assignment consent may be granted or withheld at the consenting party's discretion. †   [GEN‑10]
Consent to an assignment requiring it may be granted or withheld in the consenting party's sole discretion.

NEGOTIATION CATEGORY: In the rough. 
COMMENT:  See this note.

12.11 Assignments will be promptly communicated to the other party.   [GEN‑11]
Any party assigning this Agreement will notify the other party promptly thereafter.

NEGOTIATION CATEGORY: On the green.

12.12 Assignment:  Any prior notification of a potential assignment will be preserved in strict confidence.   [GEN‑12]
IF: A party elects to advise another party of a potential assignment of this Agreement in connection with a transaction that has not been publicly announced; 
THEN: At the assigning party's request the other party will preserve all information disclosed to it about the transaction (including for example the existence or the pending negotiation of the transaction) in strict confidence, including compliance with any applicable insider-trading laws, until the disclosed information becomes publicly known.

NEGOTIATION CATEGORY: On the green.

12.13 Assignment: {A nonassigning party} may terminate this Agreement, with limitations, within {60 days}. †   [GEN‑13]
(1) IF: A specified party assigns this Agreement; THEN: The nonassigning party may terminate this Agreement, in its discretion, by giving notice of termination, to both the assigning party and the assignee, no later than the specified time after receiving notice that the assignment has been effected. (2) For the avoidance of doubt, this clause does not in itself expand or limit a party's ability to assign this Agreement.

COMMENT: On the fairway.
12.14 Assignment implies delegation of future (but not past) obligations.   [GEN‑14]
For the avoidance of doubt: 
(1) An assignment of this Agreement has the effect of both assigning all rights and delegating all post-assignment obligations of the assigning party. 
(2) An assignment does not relieve the assigning party of responsibility for its pre-assignment obligations, if any, unless agreed otherwise by the non-assigning party.
NEGOTIATION CATEGORY: On the green. 

COMMENT:  See this note. 

12.15 Assignment breaches are material. †   [GEN‑15]
Any breach of this Assignments section is deemed material.

NEGOTIATION CATEGORY: On the fairway.  

COMMENT: One major effect of declaring a breach "material" is to give the non-breaching party the right to terminate and/or rescind the agreement.

12.16 Attorneys' fees — the {American} rule applies. †   [GEN‑16]
(1) American rule:  In any action or proceeding between the parties arising out of or relating to this Agreement, each party will bear its own attorneys' fees and expenses and costs of court.  
(2) Prevailing party rule: In any action or proceeding between the parties arising out of or relating to this Agreement, in addition to any other relief awarded, the prevailing party is entitled to recover reasonable attorneys' fees and expenses and costs of court. 
(3) Texas rule: A party entitled to relief from another party for breach of this Agreement may recover, in addition to such relief, its reasonable attorney's fees and expenses and costs of court.

NEGOTIATION CATEGORY: On the fairway. 

COMMENT:  See this note. 
12.17 Email and FAX communications are authorized between {the parties} (see also the notices provisions).   [GEN‑17]
Each specified party authorizes the other party to communicate with it by email and FAX as well as via postal and delivery services. (See also the Notices provisions  for additional requirements.)

COMMENT: On the green. This clause likely will be of use primarily in consumer-type agreements.

12.18 The English language, as used in {the USA}, is authoritative.   [GEN‑18]
(1) By express agreement of the parties, this Agreement and certain of its appendixes, exhibits, and attachments, if any, are written in and shall be interpreted for all purposes in accordance with the English language as used in the specified location. 
(2) French translation (may be required in Québec) : Les parties conviennent expresssément que le présent Accord ainsi que toutes ses annexes seront rédigés en langue Anglaise et interprétés par référence à la terminologie utilisée aux Etats-Unis. 
(3) In the event of a disparity between the English version and any non-English version of this Agreement, the English version will govern.

NEGOTIATION CATEGORY: On the green.

12.19 Entire agreement: This Agreement is the parties' final, complete, and exclusive agreement concerning its subject matter.   [GEN‑19]
This Agreement, including any exhibits, attachments, riders, or appendices as well as any other document expressly incorporated by reference, is the parties' final, complete, exclu​sive, and binding statement of the terms and conditions of their agreement concerning its subject matter; except as stated in this Agreement, there are no promises, understandings, representations, or warranties of any kind between the parties concerning that subject matter.

NEGOTIATION CATEGORY: On the green.

COMMENT: See this note.

12.20 Expenses of negotiations are to be borne by the party incurring them except as otherwise agreed.   [GEN‑20]
As between the parties, except as expressly stated in this Agreement or expressly otherwise agreed, each specified party will be responsible for its own expenses that it paid or incurred in connection with the planning, negotiation, signature, and performance of this Agreement, as well as for any expenses that it may pay or incur in the future in that regard.

NEGOTIATION CATEGORY: On the green.

12.21 Forum selection — {location} is {a non-exclusive} jurisdiction for any action {arising out of} this Agreement {or any relationship resulting from it}. †   [GEN‑21]
 (1) The court(s) and/or other tribunal(s) having subject-matter jurisdiction in the specified location will have jurisdiction of any specified action. (2) Such jurisdiction is non-exclusive unless otherwise stated. 

NEGOTIATION CATEGORY: In the rough. 
ALERT:   Forum-selection clauses should be carefully thought through — see this note. 
12.22 Forum selection does not apply to non-party actions.   [GEN‑22]
The forum-selection provisions of this Agreement are not intended to apply to actions or proceedings initiated by non-parties to this Agreement.

NEGOTIATION CATEGORY: On the green. 

COMMENT:  See this note. 
12.23 Freedom of action — {each party} retains freedom of action except as limited by this Agreement.   [GEN‑23]
Except as expressly provided otherwise herein, this Agreement is non-exclusive. Apart from its express terms of this Agreement, nothing in it is to be construed as limiting the right of any specified party to do business with any other individual or organization, including for example (1) business of the same kind as contemplated by this Agreement and business, and/or (2) business competitive with that of the other party .

NEGOTIATION CATEGORY: On the fairway.

12.24 Governing law — {none selected - applicable law will control}. †   [GEN‑24]
All disputes arising out of this Agreement (and if so specified, all disputes relating to this Agreement) are to be decided in accordance with the law that would be applied, by the courts having jurisdiction in that location, to contracts made and performed entirely there by residents thereof, without regard to any conflicts-of-law principles that would result in the application of the law applicable in a different location.

NEGOTIATION CATEGORY: On the fairway.

12.25 Governing law exclusions — {(1) United Nations Convention on Contracts for the International Sale of Goods; (2) Uniform Computer Information Transactions Act; (3) American Law Institute's Principles of the Law of Software Contracts}.   [GEN‑25]
(1) The parties expressly agree that the specified laws and/or principles are not to be given effect in the interpretation or enforcement of this Agreement.

(2) This clause is not to be deemed an agreement or acknowledgement that any of the specified laws and/or principles would apply to this Agreement in the absence of this clause's disclaimer.

NEGOTIATION CATEGORY: On the fairway.

12.26 Independent contractors — {each party} will conduct {itself} as such.   [GEN‑26]
(1) Except as may be expressly provided otherwise in this Agreement, the parties intend for their relationship defined by this Agreement to be strictly that of independent contractors; each party will conduct itself accordingly. 
(2) Neither party will hold itself out as an employee, agent, partner, joint venture, division, subsidiary, or branch of the other party. 
(3) Neither party has, nor will it hold itself out as having, authority to make commitments or representations on behalf of the other party except to the extent, if any, that this Agreement expressly states otherwise. 
(4) For the avoidance of doubt, except as may be expressly stated otherwise in this Agreement, no signatory party, in entering into this Agreement, intends to enter into a fiduciary relationship with, nor to commit to acting on behalf of or for the benefit of, any other individual or organization.

NEGOTIATION CATEGORY: On the green.

12.27 Independent contractors — {each party} will defend and indemnify {the other} against third-party claims arising from failure to conduct itself as such. † [GEN‑27]
Each specified party will defend and indemnify the other party and its protected persons against any third-party claim arising from the specified party's failure to conduct itself as an independent contractor pursuant to this Agreement.

NEGOTIATION CATEGORY: On the fairway.

12.28 Invalidity of one provision does not affect others.   [GEN‑28]
If any provision of this Agreement is held to be invalid, void, unenforceable, or otherwise defective by a court or other tribunal of competent jurisdiction, then: (1) all other provisions will remain enforceable, and (2) the provision will be deemed modified, solely in the jurisdiction in question, to the minimum extent necessary to cure the defect.

NEGOTIATION CATEGORY: On the green.

12.29 Limitation period — {none selected - applicable law will control}. †   [GEN‑29]
NEGOTIATION CATEGORY: On the fairway.

12.30 Mitigation — the nonbreaching party will use {reasonable} efforts to mitigate its damages from breach. †   [GEN‑30]
In the event of a breach of this Agreement, the non-breaching party will use the specified efforts to mitigate its damages arising from or relating to the breach.

NEGOTIATION CATEGORY: On the fairway.

12.31 Notices must be in writing and specifically addressed.   [GEN‑31]
All notices required or permitted by this Agreement must be in writing and addressed either to a specific individual or for the attention of a specific position.

NEGOTIATION CATEGORY: On the green.

COMMENT:  In a corporate setting, notices without a specific 'attention' marking can sometimes end up lost in interoffice mail. If the overall goal is to get to an amicable settlement of a dispute (actual or potential), as opposed to trying to gain positional advantage from 'gotcha' games, then it's not unreasonable to require the sender to mark the notice for the attention of a particular individual or position.

12.32 Notices are effective upon receipt or refusal. †   [GEN‑32]
Any notice required or permitted by this Agreement is effective when received or refused by that individual or position as shown for example by delivery-service confirmation.

NEGOTIATION CATEGORY: On the green.

COMMENT: Major delivery services can confirm receipt or refusal. This clause therefore does not use the old-style approach that notices are deemed effective X days after being mailed. (However, a party that anticipates sending out lots of "routine" notices, for example to consumers, might consider adding language along those lines.)  NOTE: Several commenters at contract-drafting guru Ken Adams's blog report good results from Rpost, a service that supposedly provides return receipts for email notices that stand up in court.

12.33 Notices — addresses are as stated or as otherwise reasonably communicated.  [GEN‑33]
Notices may be sent to the parties' respective addresses shown in this Agreement, or to such other address as a party designates by notice or by other reasonable written communication.

NEGOTIATION CATEGORY: On the green.

COMMENT:  It seems overly burdensome to require a party to give formal notice of its change of address for notice. As a practical matter, doing so increases the likelihood that the formal change-of-address notice will end up never being sent. This clause therefore allows a change of address to be signaled by any reasonable written means.

12.34 Notices — counsel should preferably be copied on significant notices such as those of breach or termination.   [GEN‑34]
Any party sending a specified notice is encouraged (but not required) to separately send a courtesy copy, by any reasonable method, to the attention of the general counsel of the party being notified.

NEGOTIATION CATEGORY: On the green.

COMMENT:  It's usually better for a notified party's lawyers to be brought into the picture sooner rather later, if for no other reason than the hope of facilitating a settlement of the dispute. Having the notifying party send a copy directly to the lawyer may help on that score.

12.35 Notices — undeliverable ones are deemed effective after reasonable delivery efforts. †   [GEN‑35]
IF: A party is unable, after reasonable efforts, to cause notice to be delivered to another party, either at its then-current address for notice or at another address at which it can be found, THEN: The notice will be deemed to have been delivered as of the completion of such reasonable efforts.

NEGOTIATION CATEGORY: On the fairway.

COMMENT:  This clause may be useful in situations where a vendor must give notice to many customers (or vice versa).

12.36 Representations outside this Agreement are excluded; {neither party is} relying on any such. †   [GEN‑36]
For the avoidance of doubt, in entering into this Agreement, the specified party is not entitled to rely, nor in fact is it relying, on any promise or representation by the other party that is not stated in (or expressly incorporated by reference into) this Agreement.

NEGOTIATION CATEGORY: On the fairway.

COMMENT:  This clause supplements the entire-agreement clause; it is intended to try to preclude fraud-in-the-inducement claims by a disgruntled party that could not otherwise win on straight contract-law grounds.

12.37 Prohibitions and restrictions extend to attempts, inducing, aiding, etc.  [GEN‑37]
Wherever this Agreement prohibits or restricts a party from doing something, that party is also prohibited or restricted from attempting to do so and from inducing, soliciting, permitting, or knowingly assisting anyone else to do so, whether for its own benefit or otherwise.

NEGOTIATION CATEGORY: On the fairway.

12.38 Publicity — {neither party} will issue press releases, etc., without {the other party's} approval. †   [GEN‑38]
Neither party will issue any press release or other publicity concerning this Agreement or the parties' relationship established hereby without the consent of all other parties.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR:  Party wanting the right to approve press releases, etc.

12.39 Redlining — all changes have been flagged.   [GEN‑39]
Each party represents that it has "redlined" or otherwise flagged its revisions (if any) of drafts of this Agreement and associated documents that it has sent to the other party.

NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR:   A party that, during negotiations, reviews only redlined language in marked-up drafts, instead of reading the entire draft every time.

12.40 The signers below represent that their signatures are authorized.   [GEN‑40]
Each individual signing this Agreement on behalf of a party other than himself or herself (whether by signing a hard copy, clicking on "I agree" or comparable language, or in any other manner) represents that he or she has been duly authorized to do so by that party.

NEGOTIATION CATEGORY: On the green.

TENDS TO FAVOR: A party opposing a claim that a signature was not authorized and therefore the contract is not binding.

12.41 Third-party beneficiaries are disclaimed except as expressly stated.  [GEN‑41]
For the avoidance of doubt, no individual or organization is entitled to claim any right, remedy, or benefit, of any kind, under this Agreement except: (1); the signatories to this Agreement and their respective successors and permitted assigns; and (2); to the extent, if any, that this Agreement expressly states otherwise.

NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR: A party opposing a third-party claim to be a beneficiary of the contract.

12.42 Waivers by {either party} must be in writing, and are to be strictly construed, except as may be otherwise agreed.   [GEN‑42]
A purported waiver by a specified party of a particular condition, right, remedy, obligation, or breach of this Agreement (collectively, entitlements):  (1) is to be given effect only if it is expressly stated in a writing signed by that party; (2) is to be strictly construed; (3)  is not to be construed as a waiver by that party of any other entitlement; and (4) for the avoidance of doubt, is not to be implied from the party's non-assertion of an entitlement on one or more occasions.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: A party opposing a claim that it waived a breach, etc..

	AGREED:
	AGREED:

	[Party 1 name], 
	[Party 2 name], 

	by:

________________________
Signature

________________________
Printed name

________________________
Title

________________________
Date signed
	by:

________________________
Signature

________________________
Printed name

________________________
Title

________________________
Date signed


CONFIDENTIALITY AGREEMENT – LONG TEMPLATE (VERSION ABIGAIL)
PAGE 2 OF 22

